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COUNT JOHANNES. 


By IrvinGc BROWNE. 


NE of the most remarkable figures that 
ever appeared at the bar in this country 

was that called by its proprietor the Count 
Johannes —-lawyer, litigant, actor and author, 
and not a striking success in any depart- 
ment. He was born plain George Jones, in 
England, in 1810, and came to this country 
about 1828, but of his antecedents and of his 
general personal history there is very little 
recorded, and it does not matter very much. 
He seems to have been originally an actor, 
and drifted into the other avocations. It is 
said that his title of Count Johannes was con- 
ferred on him by a company at a convivial 
dinner, at London, evidenced by a solemn 
parchment. (Mr. Willard in “ Half a Cen- 
tury with Judges and Lawyers,” says this was 
proved in a libel suit brought by the Count 
for being called ‘a soi-disant Count.”) 
Others say that he actually bought it froma 
petty German principality—one of those 
which a century earlier furnished soldiers for 
hire to put us out of existence, and then 
were willing to ennoble us for our success. 
(After his death it was reported in the 
newspapers that he had conferred this 
voucher on Mr. Fairbanks, of New Jersey, to 
whose daughter he was reported to have en- 
trusted his MS. autobiography.) It is prob- 
able at all events that he was regarded as a 
fit subject for a mock title. He is accorded 
something more than an inch in Allibone’s 
Dictionary of Authors. He published, early 
in the decade between 1840 and 1850,a 
‘“‘ History of Ancient America,” and a volume 
composed of a “Life of General Harrison,” 
“Tecumseh, a Tragedy,” and an “ Oration 
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on Shakespeare.” His name does not ap- 
pear in the Century Cyclopcedia-of Names, 
except as ‘the parricide” of the 13th cen- 
tury. Of the merits of his historical essay 
there are conflicting opinions. Sir Samuel 
Rush Meyrick was of opinion that he had 
fully proved his theory of the Tyrian origin 
of the ancient temples in Central America ; 
but the London Atheneum regarded him 
as “a shallow writer,” and Chief-Justice 
Daly thinks it entitled to no more considera- 
tion than his title. At this time, however, 
he was treated seriously. President Pierce 
gave Hawthorne the consulship at Liver- 
pool for writing a campaign life of the Pres- 
ident, but the Count seems to have got noth- 
ing from the last President Harrison for writ- 
ing that life of his ancestor. He made his 
debut on the stage about 1833, and for some 
years resided and managed a theatre in Rich- 
mond, Va. During the last years of his life 
he trod the stage at his own financial risk, 
with companies of amateurs, and generally 
his appearance was the occasion of what 
Americans call “ circuses,” in which the au- 
dience and not the actor took the part of 
clown. The Count seems to have been a per- 
son of respectable talents and of some schol- 
arship, but of an overweening vanity, nearly 
allied to madness, and reminding one of Mal- 
volio. He had no legal education, but he 
claimed to be a member of the Massachu- 
setts bar, yet apparently his clientage was 
chiefly in his own person, for he was continu- 
ally suing for slander and libel of himself. 
As wisdom is sometimes born of foolishness, 
so at least two of the leading cases on this 
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branch of law in this country bear his noble 
name as plaintiff. 

He was admitted to the bar of New York 
by Judge George Barnard’s general term, 
about 1862, as a joke; and he picked up a 
little poor practice, always appearing in a 
velvet coat, with many decorations. At the 
bar and in the newspapers he was the butt of 
the merry Bohemians of that city, who wrote 
derisive articles about him, and then per- 
suaded him to apply for indictments and 
bring actions for damages, all of which came 
to nothing. A district attorney was one of 
these tormentors and abetters, and Judge 
McCunn, who presided, was in the secret. 
The counsel on both sides treated the Count 
with mock deference, always addressing him 
by his full pretended title of “« Le Chevalier 
George Count Johannes,” on every possible 
occasion. The court-room was packed, and 
thus was the poor fellow roasted to make a 
Gotham holiday. I do not know that these 
proceedings were alleged as a ground of im- 
peachment against Barnard and McCunn, 
but poor Jones had his revenge, perhaps 
without knowing it. That district attorney, 
now elderly and gray-haired, writes me of 
these juvenile capers ina strain of unholy 
glee, and says they made ‘‘a rare opera 
bouffe.” 

The Count once applied to the Supreme 
Court of New York for an injunction to re- 
strain Sothern, the actor, from appearing 
in acharacter which the Count claimed to be 
a burlesque of the plaintiff, called the 
“Crushed Tragedian.” The motion was 
denied upon the grounds that he produced 
no precedent for such an action, and no 
proof that the allegations of his complaint 
were true. (A sculptor presented to the 
New York Press Club a statuette of Sothern 
in this character. ) 

Although the Count’s law was not gener- 
ally esteemed as remarkable for soundness, 
yet he was the cause that sound law was in 


other men. In the leading case of ‘‘ The 


Count Johannes” v. Bennett, 5 Allen, 169, it 





was held that a letter to a woman, containing 
libelous matter concerning her suitor, can- 
not be justified on the grounds that the 
writer was her friend and former pastor, and 
the letter was written at the request and with 
the approval of her parents. The Count con- 
ducted his own case, at least on the appeal. 
There was a verdict for the plaintiff, of $2000, 
I believe, which seems generous considering 
that the letter did not intimidate the young 
woman, who married the Count in spite of 
it. The jury probably intended to punish 
the minister for his officious intermeddling. 
In another place the present writer thus de- 
scribed the action: ‘‘ The lady in question 
was a widow, who had been a member of the 
defendant’s church choir, and resided with 
her parents, who were members of the church 
to which he formally ministered. The Count 
visited Massachusetts, and there met the 
quondam soprano, and cast about her the 
witchery of his melancholy spell, and caused 
her to love and desire to marry him. The 
plebeian parents, with a base hatred of high 
birth and aristocratic mien, made objections, 
and persuaded the minister to write a letter 
to the daughter casting aspersions upon the 
Count’s fair fame. For this the jury gave 
him damages. The court said the matter 
was none of the defendant’s business, that 
he had no interest in it, and that his act was 
not in the performance of any duty. They 
declined to consider the matter in the light 
of the pastoral relation, holding that as the 
widow had ceased to sing for him he had no 
privilege to write to her, or at least to abuse 
the good and noble Count.” 

It is evident that the Count was not a pro- 
found lawyer, for his lady-love having hand- 
ed him the offending letter on the day before 
their marriage, he destroyed it, and took no 
copy. On the trial he was allowed to recite 
its contents from memory, and the Supreme 
Court held this to be error, and granted a 
new trial, on the ground that a party may not 
destroy primary evidence and substitute 
secondary evidence for it. The court should 
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have made an exception in the Count’s case, 
as he was an actor, was accustomed to com- 
mit things to memory, and probably “ had 
a good study,” as the profession are wont 
to express it. 

The Count seems to have been rather 
proud of this case, and to have lost no op- 
portunity of lugging it into court. He even 
introduced a reference to it on the famous 
Tilton-Beecher trial— not as counsel, but 
on a question of personal privilege. He is 
reported to have said: ‘‘ May it please your 
Honor. One moment—as I am a counsel- 
lor of the court, I believe I can avail myself 
of the courtesy which you have just now ex- 
tended to me. In my absence yesterday, my 
brother Evarts, whois my friend, quoted from 
a Massachusetts report in reference to me, 
and as published by the press, most injuri- 
ously. While I believe they published sim- 
ply what took place, I discard from my mind 
the slightest intent on the part of my brother 
Evarts to injure me— I know he would not. 
I have the honor of the friendship of coun- 
sel of both sides. In Massachusetts I was 
approaching a marriage with a young lady, 
and a reverend gentleman interposed a letter 
of libel upon me, and destroyed five visits to 
that lady. Important. And on the day be- 
fore the marriage, in generosity, I burned 
that letter; and on the next day after my 
marriage he wrote another letter that he 
could prove what took place. I brought my 
action, and for these five visits alone the jury 
gave me $100 for each. For with that power 
of language which I have as well as Rev. 
Ward Beecher, one hour with a lady is equal 
to three months with mere clods of human- 
ity. I wish to vindicate myself, and that my 
brother Evarts—I see Judge Porter there 
with melancholy thought —that he will up- 
on occasion do me justice.” Just how the 
Count broke into this trial does not appear, 
but it was probably as amicus curie. At all 
events he undoubtedly was heard with for- 
bearance and courtesy by that accomplished 
gentleman, scholar and lawyer, the late 





| Judge Neilson, who presided at that famous 


trial. 

Another action brought by the Count is 
George the Count Joannes v. Burt, 6 Allen, 
236. This was an action of slander for 
words spoken by the defendant as counsel 
on the trial of the Count’s suit for slander 
against Nickerson. This report is a great 
curiosity. The Count in his declaration 
averred that he was “by professional voca- 
tions a public author of historical and other 
literary works, and a public lecturer, and 
public oratorical illustrator of the Sacred 
Scriptures, and the works of Shakepeare, 
for reputation, income, profits and emolu- 
ments as exemplified by the annexed Ex- 
hibit A.” (This was a printed circular 
addressed ‘to committees of Lyceums, etc.,” 
stating the ‘‘ Public Orations and Discourses, 
written and pronounced in Europe and 
America by ‘George Jones,’ the Count 
Johannes, Imperial Count Palatine,” and 
offering to pronounce them in New England 
for $100 each and his traveling expenses, 
and giving a list of gentlemen who had 
signed letters of invitation to him.) The 
Count also averred that he was a practicing 
attorney and counsellor in the courts of 
Massachusetts,in which “intellectual employ- 
ments the unimpaired reason and the rea- 
soning powers of plaintiff are a condition 
precedent,” etc. Then he averred that 
defendant was an abolitionist, and therefore 
the enemy of plaintiff and his country, as 
“a public supporter of that ultra and san- 
guinary creed,” which he had “denounced 
in three public orations at Faneuil Hall, 
Boston (and before several thousands of his 
fellow citizens).” That the defendant in 
his address to the jury on said trial had 
charged that he, the Count, was insane, 
“diseased and possessed in plaintiff's own 
proper person with the most terrible of 
God’s inflictions upon mankind, that of the 
infectious and transmissible physical and 
mental disease of insanity,” ‘‘ casting desola- 
tion, misery and sorrow upon plaintiff, and 
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increasing his sufferings by the sad reflec- 


. tion that the slander upon the father also 


slanderously taints the mental condition of 
plaintiff's children”; and most of all that 
this was said in the presence of the Countess 
(was she not contributorily negligent?) ; 
and finally that the defendant well knew it 
was “totally untrue, atrocious, actionable, 
and most malignant in its mendacity.” He 
was modest to ask for all this only $10,000. 
But the court sustained a demurrer for want 
of an averment of special damage, limiting 
the cases of recovery on account of a false 
charge of disease to “the plague, leprosy, 
and venereal disorders.” 

The action against Nickerson was for send- 
ing him a notice of motion in an envelope on 
which was printed a picture of a jackass with 
the word “secessionist” under it. He also 
sued Gov. Andrew for libel. 

The Count had better fortune in his ac- 
tion against The Bee Printing Company, of 
Boston, to which may be found an allusion in 
his brief in Hamilton v. Third Ave. R. Co., 
53 N. Y. 25, in which he spoke of it as 
‘‘the memorable action for libel,’ and in 
which juries awarded him, as a salve for the 
stings of the outrageous Bee, verdicts of 
$2500, $1500, and $2000. The Count was 
thus fortunate not only in extracting one 
cause of action for slander out of another, 
as in the Nickerson case, but in furnishing 
precedents in his own person, as in the 
Hamilton case. In the latter case, on the 
question of exemplary damages, he referred 
to an English case where a verdict of £500 
was sustained for knocking a man’s hat off, 
on the Royal Exchange, because such ex- 
emplary damages tend to prevent duelling. 
His brief in the Hamilton case is a very 
sane and judicious one, without the slightest 
exhibition of eccentricity, which leaves one 
to suspect that he did not make it. 

The Count also sued the proprietors of the 
New York “ Times” for libel, and recovered 
a verdict in 1875 (but a new trial was 
granted on account of a misdirection of the 





judge). (Johannes v. Jennings, 6 Thomp. & 
Cook, 138.) I find no subsequent trace of 
the action. 

It will thus be seen that the juries were 
generally on the side of the Count, and 
gave him large damages, probably being of 
opinion that when people choose to make 
wanton fun of others’ infirmities, they should 
be compelled to pay for the privilege. 

The Count’s name appears as plaintiff in 
two other cases in New York, one against 
Day (3 Robertson, 650), and the other 
against Fisk (zb¢d. 710), both involving 
mere points of practice. The latter was an 
action for libel; the nature of the former 
does not appear. 

In 6 Allen appears a group of four ac- 
tions brought by the Count against Under- 
wood, Pangborn and Mudge respectively, 
chiefly involving practice questions, all de- 
termined adversely to the Count. The action 
against Underwood was for libel expressed 
as follows: ‘There flourishes a soz-disant 
count with his decorations given by the 
Grand Duke of Pumpernickel, or bought 
from some similar august potentate.” In 
the action against Pangborn he recovered 
twenty dollars, and it was held that he 
could have no costs. In the Mudge case 
it appeared that the defendants, sued for 
libel, employed the Count, who was not an 
attorney at law, to defend them, by virtue 
of a special power of attorney, on the parol 
agreement that he should charge nothing 
for his services. It is said that the Count 
was finally suspended from practice in New 
York for barratry. 

The Count’s first love was the theatre, and 
on his removal to New York he set up asa 
teacher of dramatic “ hart” (as he called it). 

Mr. Willard records that when playing 
Romeo at the Boston Theatre, having gone 
down on his knees, he had to be assisted 
to his feet on account of the stiffness of his 
joints. This reminds one of Gibbon, who 
went down on his knees to a lady who had 
to help him up because he was so fat. 
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The Count’s favorite part seems to have 
been Hamlet. Nature had fitted him for 
this, and saved him much trouble, for he 
was not obliged to “put an antic disposition 
on.” He was even better equipped for his 
part than that enthusiastic actor who was 
accustomed to black himself all over to play 
Othello. He wasa“ star” who “shot madly 
from his sphere.” Possibly the frequent af- 
fectation of insanity in the part drove him 
distraught in fact. Yet Mr. Phelps does not 
include the Count in his book on the Rep- 
resentatives of Hamlet. On the other hand, 
Laurence Hutton, in his agreeable “ Curios- 
ities of the American Stage,” includes him, 
and gives his portrait, as Hamlet, from which 
that accompanying this sketch is produced. 
Mr. Hutton quotes George Henry Lewes’ 
assertion that “no actor has been known 
utterly to fail as Hamlet,” and remarks that 
he evidently forgot, first, infant prodigies ; 
second, ladies; third, men who burlesque 
it; and fourth, ‘men who fail not only as 
Hamlet but as everything else,” and con- 
tinues: “of the fourth, George, the Count 
Johannes, in his later days, was a brilliant 
example. His occasional productions of 
Hamlet for his own benefit, a few years ago, 
were the source of much silly amusement, 
and rude horse-play upon the part of audi- 
ences not wise enough to appreciate the 
mental condition of the unfortunate star, or 
their own want of taste in encouraging his 
buffoonery even by their ridicule. His sup- 
port, composed entirely of amateurs, was 
without question the worst that any Hamlet 
has ever known in this country; but his 
own performance was neither good enough 
to be worthy of any notice whatever, nor 
bad enough to be funny. The connection 
of George Jones with the American stage as 
a professional actor, dates back to the early 
days of the Bowery Theatre. He made his 
American debut there as the Prince of Wales 
in Henry IV, on the 4th of March, 1831. 
He played Hamlet at the National Theatre 





in 1836, and he repeated the part (before he 
became too mad to portray even the mad 
prince) many times, not only in this country, 
but in England. The last occasion which 
merits even a passing word being at the 
Academy of Music, New York, on the 30th 
of April, 1864, when he was associated with 
Mrs. Brougham (Robertson) as Ophelia, 
and Mrs. Melinda Jones as the Queen.” So 
his Countess was his Queen. It is greatly 
to his credit that he chose to marry one of 
his own profession rather than sell his title 
to an heiress. His wife was a person of 
respectable histrionic talents, and the pair 
had a clever daughter, Avonia(named after 
Shakespeare’s Avon, probably), who fol- 
lowed her parents’ calling, and acquired fame 
at home and in England as “ Leah, the For- 
saken.” Mr. and Mrs. Jones separated after 
a while. 

He made his final exit, in New York, on 
December 20, 1879. His favorite pupil, 
Miss Lydia Avonia Fairbanks, of New 
Jersey, attended him in his last moments, 
and it was due to her devotion that his 
remains were not buried in Potter’s Field. 
Through her exertions, and the charity of a 
number of persons connected with the stage 
and the press, on January 5, 1880, his body 
received the last rites of religion, not 
“maimed,” at the “ Littke Church around 
the Corner,” and were interred at Maple 
Grove Cemetery, Long Island, in a lot given 
to Miss Fairbanks for the purpose by a 
generous gentleman. ‘There was no meet- 
ing of actors on the occasion, for the Count 
was not considered an actor. There was no 
meeting of the Bar, for he was not regarded 
as a lawyer. But according to Dr. Putnam, 
his friend and physician for thirty years, 
who had often lent him money, the theatre 
and the Bar have frequently been convened 
over more unworthy although saner men, for 
he said: “I never knew him to tell a lie nor 
to leave one of the small sums to which I 
have referred unpaid.” 
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THE VEHMIC COURTS OF WESTPHALIA. 


By GreorceE H. WESsTLEY. 


Feri thirty years ago, when the march | 

of progress had brought the railway | 
to the little city of Dortmund, it became 
necessary to cut away a small hill in order | 
to build a depot. In doing this the work- | 
men had strict orders to leave untouched a 
solitary and very ancient linden tree; so 
that at the conclusion of their labors this 
old relic of the past reared itself on a pedes- 
tal of earth fifteen feet high in the center of 
the excavated space. And there it may be | 
seen to-day, if I am not mistaken, standing | 
a monument to one of the most curious | 
vagaries of old-time law and order. 

Under this tree were held the meetings 
of the Vehmgericht, that secret and terrible 
tribunal which has played no unimportant | 
part in old tragedy and romance. Concern- 
ing the word “ Vehm,” there has been much 
learned controversy, and nothing short of a 
page could do justice to the speculations as 
to its derivation. The German writer 
Grimm has worked the matter out at great 
length, taking up and controverting the 
claims of other writers with considerable 
success. Thesum of his investigations, how- 
ever, seems to be that the word was derived 
from ‘vém,” which in the Netherlands 
signified fellowship, so that Vehmgericht 
would simply mean a fellowship, or society 
for the administration of justice. 

It is the general opinion of the old his- 
torians that the Vehmgericht was established 
by Charlemagne. Its purpose, said some 
of them, was to coerce the Saxons into 
Christianity. A picturesque tradition had 
it that Charlemagne, finding himself power- 
less to prevent the relapse of the Saxons 
into paganism, sent to Pope Leo III for | 
advice. The ambassadors found the pontiff | 
in his garden, and while they were telling | 





their tale, Leo silently but significantly 
pulled up handfuls of weeds and thistles and 
hung them on a miniature gallows which he 
had constructed of twigs. The interview 
over, the ambassadors returned and related 
what they had seen, whereupon the monarch 
followed out the hint by instituting the 
secret tribunal. Many things might be said 
both for and against the truth of this story, 
but in this brief study we need not stay to 
mention them. 

It should be clearly understood that in the 
middle ages the German Empire was ruled 
by what has been called Faustrecht or fist- 
right; in plain terms, the right of might. 
From beyond their fortified walls the knights 
and barons sneered at law, and frequently 
defied even the imperial decrees. Thus the 
operations of the ordinary courts were with- 
out force, and wholly inadequate to secure 
the ends of justice. It is told that the 
officials who went to serve a writ on Sieg- 
mund von Senssheim were imprisoned and 
tortured, and that the Count von Fekene- 
berg, deigning to answer a summons, 
appeared at court with an armed retinue 
which awed his accusers into silence. It 
was from this condition of affairs that the 
Vehm arose, and it filled the crying need of 
the time for fair and honest dealing between 
man and man. 

A vital difference between the Vehm of 
Westphalia and the secret tribunals of other 
countries, such as the Vendetta of Italy and 
our own Vigilance Committee, was this, 
that the former was sanctioned by imperial 
authority, and was not amenable to the 
ordinary laws of the country in which it 
existed. It was a free court, responsible to 
none save the Emperor, and as he himself 
was a member and subject to the same 
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oath, it was of course practically supreme. | 


The territory over which the jurisdiction of 
the Vehmic courts extended was divided into 
districts, in each of which there was at least 
one court; presided over by a judge called 
Freigraf, or free count. The candidate for 
admission as a member, or “ Freischdffe,” 
was to be a free man, born in lawful wed- 
lock, and one who had lived a life of good 
repute. On this latter point they were very 
strict. If it was discovered that a man 
desired to enter only to escape the con- 
sequences of former ill-doing, he was led to 
the nearest tree and there taught that the 
object of the association was to repress 
crime, and not to secure safety for criminals. 
Ecclesiastics, Jews, heathen, and women 
were excluded. 

The rights and privileges of the brother- 
hood could be acquired in only one way: 
by a solemn form of initiation which changed 
not even for the emperor himself. More- 
over, to be valid, the ceremony had to be 
performed on “the red earth of West- 
phalia.” 

The candidate, having satisfied the assem- 
bled Freisch6ffen of his fitness, was required 
to kneel before the Freigraf, holding in his 
right hand the hilt of a sword, to which a 
halter was attached, and to repeat this 
solemn oath: “I swear by the Holy Law 
that from this day forth I will keep and 
hide the Vehm from sun and from moon, 
from water and from fire, from all creatures 
and from all living men, from father and 
mother, from sister and brother, from wife 
and child, from friend and kin, and from all 
that God ever created, excepting the man 
who has sworn the oath and is a Freisch6ffe ; 
furthermore, that from this day forth, I will 
bring before this tribunal, or some other free 
tribunal, to be judged according to justice 
or according to mercy, whatever is cog- 
nizable by the Vehm, whether I know it of 
my own knowledge or learn it of a truthful 
man, whether it be in the bye-way or high- 
way, by night or by day, in wood or in field ; 





whether it be in the tavern, in wine or beer- 
houses, or in the church; whether it be in 
the whole world; and this I shall not forbear 
to do for love nor for hate, for friend nor for 
kin, for silver nor for gold, nor for the sake 
of anything that God has created or made 
in the world; furthermore, that from this 
day forth I will neither say nor do, in word 
or in deed, anything against the King or the 
Holy Empire’s secret ban. All these words 
that have been here spoken before me and 
which I have repeated, I swear to keep 
truthfully and stedfastly, as a true Freischdffe 
should keep them, so help me God and the 
saints.” 

After this oath had been administered, the 
Freigraf turned to the Freifrone, who seems 
to have held an office similar to that of our 
clerk of the court, and bade him announce 
the penalty decreed against him who broke 
his oath. Then the Freifrone read as fol- 
lows: “If this man shall break his oath, or 
reveal any part or portion of the secrets of 
the Holy Ban, he shall be seized, his hands 
bound together, and a bandage put over his 
eyes; he shall be thrown upon his back, his 
tongue shall be torn from his throat, a three- 
stranded rope fastened about his neck, and 
he shall be hanged seven feet higher than a 
common thief.” 

The members of the Vehm had secret 
signs by which to recognize each other. 
When two of them met, each placed his 
right hand on his left shoulder and said : — 

“I give you greeting, comrade dear, 
What is it you are doing here ?” 

At table a member of the brotherhood 
might be known by the position of his knife, 
the point of which was invariably turned 
towards him. The passwords to their meet- 
ings were, “Strick, Stein, Gras, Grein” ; 
besides which they had as a “need word” 
“Reiner dor Feweri.” What these words 
meant to them has remained a secret to 
this day. 

At an early period in the history of the 
Vehmic courts the crimes which they under- 
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took to punish were those of heresy, apos- 
tasy from Christianity, perjury and witch- 
craft. Gradually, however, they assumed 
a more general jurisdiction, and at length 
came to deal with all offenses ‘‘ against God, 
honor, and justice.” If a man, having 
lost a case in the ordinary courts, failed of 
compliance with that court’s decree, the 
complainant might bring him before the 
Vehmgericht, which would proceed against 
him as one guilty of an offense against law 
and order, in their code a capital crime. 

Their method of citing persons to appear 
before them was as follows: The Freigraf 
drew up the summons and entrusted it to 
two Freischdffen, who were sworn to serve 
it on the accused, and were afterwards com- 
pelled to declare on their oath that they 
had done so. The case was to be heard 
six weeks later. If at that time the accused 
did not appear, a second summons was 
served by four Freischdffen, and another six 
weeks elapsed. If a third summons was 
necessary, eight members took the matter in 
hand. Unenviable indeed was the position 
of the man who ignored this last. He was 
adjudged guilty by default, and sentence 
was passed upon him by the judge in these 
terrible words: ‘“‘I denounce him here by 
all the royal power and force, as is com- 
manded by the royal ban. I deprive him — 
as an outcast and a banished man—of all 
the peace, justice, and freedom he has ever 
enjoyed since his baptism, and I deprive 
him henceforward of the enjoyment of the 
four elements. I declare him condemned 
and lost. He shall enjoy neither law nor 
justice, and I herewith curse his flesh and 
blood. May his body never receive burial, 
but may it be carried away by the wind, 
and may the ravens, the crows, and the 
wild birds of prey consume and destroy 
him. His neck I adjudge to the halter, 
and his body to be the prey of the birds, 
and of the beasts of the air, the sea, and the 
land; but may God have mercy .upon his 
soul, 





The almost invariable sequel to this was 
that the body of the condemned was pres- 
ently swaying in the breeze from a neigh- 
boring tree, with a dagger driven in the 
trunk beside it to indicate that this was the 
doing of the Vehm. 

The expression “secret tribunal” is very 
apt to bring to our minds the picture of 
a company of black-robed, masked men, 
gathered at midnight in some gloomy vault. 
The Vehmgericht was no such body. It 
held its meetings “in the eye of the light 
and in the face of the sun,” under some 
chosen tree, such as the one at Dortmund. 
The legal hours were between seven and 
one, although if occasion required, the sit- 
ting might be prolonged till sunset. 

On the day appointed for a trial, the 
Freischdffen assembled — eight being neces- 
sary to legalize the proceedings — and the 
Freigraf ascended the seat of justice. Be- 
fore him lay the sword, typifying with its 
blade supreme jurisdiction, and with its 
handle the cross of Christ; and beside it lay 
the withy or halter. As soon as the judge 
had announced that the court was open, a 
solemn silence prevailed, and the “ peace of 
the court” was proclaimed three times. 
Then the judge turned to the assembled 
body and said, ‘I ask you, my brethren, if 
the hour has come in which I may judge 
the causes brought before the Holy Tri- 
bunal”; to which the members answered, 
“The time has come.” The Freigraf then 
chose six other judges to sit with him, and 
the trial began. If the accused was one of 
the initiated, he could clear himself by 
swearing upon the cross-handle of the 
sword that he was innocent. This was the 
legal oath of purification. Having done this 
he took a Kruezpfennig, or cross-penny, 
threw it at the feet of the judge and went 
his way. Whoever molested him broke the 
king’s peace. An outsider could not thus 


clear himself, but was judged according to 
the evidence. 
Later in the history of the Vehm, this 
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simple method of procedure was abandoned. 
The oath of the accused upon the sword 
was not final, but could be opposed and 
offset by the oaths of three witnesses. 
These three could in turn be offset by the 
accused bringing forward six witnesses in 
his favor; to counteract the effect of which 
the accuser needed fourteen, and if these 
were forthcoming, the prisoner required the 
testimony of no less than twenty-one to clear 
him. The sole manner of carrying out the 
death-sentence was, from first to last, by 
hanging. 

The Vehmgericht saw its most powerful 
days from the twelfth to the fifteenth cen- 
turies. At various times it changed its 





methods somewhat, and it is said that at one 
period it held its meetings in dark and 
secret places. Later in its career abuses 
crept in, and it became a power that served 
for selfish ends. But it is generally agreed 
that in its best days it was composed of God- 
fearing, law-abiding men, and that it served 
a good purpose in the evolution of order 
out of the social chaos of feudal times. Its 
motto was ‘“ God, King, and Justice.” 

Remnants of the Vehmgericht were to 
be found as late as the opening of this 
century, for when the French occupied 
Westphalia in 1811, the body was suff- 
ciently strong to warrant an official act of 
abolishment. 





THE CONQUEST OF MAINE. 


GEORGE J. 


HOSE who have made themselves fa- 
miliar with the planting of the colonies 
of Massachusetts and Maine, but have not 
followed further the history of the latter, 
must sometimes be at a loss to explain how 
Maine should ever have been a part of 
Massachusetts. 
Even the grant to the Pilgrims of their 
places of settlement was obtained for them 
from the New England Company (of Eng- 


} 
| 
| 
| 
| 
| 


land) by Sir Ferdinando Gorges; to whom | 
| the Kennebec River westward, and for one 


in 1622, the same company (of which he 
was a member) granted the territory since 
known as the Province of Maine. With it he 
subsequently received, by charter, unlimited 
rights of government, only in fief to the king. 
A governor was sent over by the proprietor 
—thus become lord palatine—in the fol- 
lowing year; and in 1636 a court of jus- 
tices was set up in the palatinate. 

East of the Kennebec a large territory 
was assigned to the Duke of York, which, at 
the date of the settlement of Boston, con- 
tained about five hundred English inhabit- 


| 





VARNEY. 


ants, having also a government of justices. 

One cause of the hostility of the Bay 
Colony authorities to Sir Christopher Gar- 
diner was the report that came from Eng- 
land that his mission to America was for the 
purpose of establishing Gorges’ rights over 
a part of the territory contiguous to Massa- 
chusetts Bay. Yet Maine for more than 
one hundred and eighty years was in the 
jurisdiction of Massachusetts; for one hun- 
dred and forty-three years the portion from 


hundred and thirty-four years the portion 
east of that river, were legally integral parts 
of Massachusetts. How did this come about? 

Not long previous to 1639, Thomas Pur- 
chas, proprietor of the Pejepscot grant, as- 
signed his territory to John Winthrop, gov- 
ernor of the Massachusetts Bay Colony, and 
conceded to its government the same exer- 
cise of power and jurisdiction as in its own 
charter limits. This territory, with that of 
Sir Alexander Rigby’s Lygonia patent, was 
within the territory assigned to Sir Ferdi- 
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nando Gorges in the earlier patent of Laco- | 


nia. 

In none of these were there any rights of 
government beyond what any proprietor 
under the king might exercise within his es- 
tate. Gorges, therefore, in 1639, obtained 
a charter which gave him rights of govern- 
ment within his entire territory, which, in 
this instrument, was re-named New Somer- 
set. It extended from the Piscataqua River, 
on the south, to the Kennebec River, and 
from the sea to the interior indefinitely. 

George Cleaves, and his associates of the 
Lygonia patent, submitted to the govern- 
ment which the lord-proprietor now estab- 
lished; while Purchas followed his custom 
of yielding quietly to “the powers that be.” 

The government of New Somersetshire, 
which had begun well, was not steadily sus- 
tained, so that in 1653 no fragment of it was 
to be found; and whatever government ex- 
isted was from voluntary association. This 
condition, of course, permitted Cleaves to 
resume his sway in the Lygonia patent, and 
Purchas to settle back on his established 
relation with the Bay government. 

So many disorders and grievances arose 
in and between the settlements under this 
system, that the larger number of settlers 
under the Gorges patent, by formal petition 
or otherwise, applied for admission to the 
charter privileges of the Bay Colony. 

There were various reasons for which the 
Bay authorities desired to grant these re- 
quests ; but they were puzzled in regard to 
the grounds for such action in a patent 
which they did not own, in a province 
which was under another charter. As their 
own charter was older by eleven years, they 
concluded that if it contained any provision 
whereby the Bay government could exercise 
authority under it in another patent with- 
out assignment to them of the latter, such 
provision might be made the warrant for 
exercising powers of government even in 
territory covered by another charter, if this 
had fallen into disuse. 





The charter of the Massachusetts Bay 
Colony embraced all the lands “ within the 
space of three English miles to the north- 
ward of the river Merrimack, and to the 
northward of any and every part thereof.” 
All the length of this river known to the 
grantors of the charter lay in a nearly east 
and west direction, and the terms had been 
inconsiderately taken, they said, to mean 
that the line should run parallel to the 
stream; but it was now decided that the 
course of the river precluded that meaning, 
and that the parallelism should be with the 
equator, as a parallel of latitude. 

A careful survey was now made for the 
true northern line of the charter; and the 
source of the river was on August I, 1652, 
found to be 43° 40’ 12’’ north latitude ; and 
a line carried eastward from this intersected 
Casco Bay about midway between its north- 
ern and southern extremities. A re-survey, 
made in 1672, pushed the boundary five 
miles further north, so that its eastward ex- 
tension took in all the coast settlements as 
far as the middle of Penobscot Bay; and 
this became the basis of the county of 
Devonshire, established by the Bay govern- 
ment in 1674. It covered, also, the grant of 
Charles II to the Duke of York. Accord- 
ingly it was now held that the Gorges 
charter was an infringement of their own, 
issued under a misapprehension of its real 
boundaries. 

Courts under the Bay Colony’s charter 
were instituted with much gladness of many 
in Maine as well as of the Bay people, — 
and with feeble protests only from Cleaves, 
at Casco Neck, and Edward Godfrey, at 
Agamenticus; the latter claiming to be 
governor, and himself with his council to be 
the rightful government in the Province of 
Maine, or County of Somerset. 

In his second petition to the House of 
Commons for redress, however, Godfrey 
makes the admission that he is without 
authority, —as follows: ‘‘ We beg leave also 
to state that divers inhabitants of this Prov- 
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ince, by virtue of sundry patents and other- 
wise, have for these twenty years been under 
the power and guidance of Sir Ferdinando 
Gorges, who had these parts assigned to 
him for a Province. But he, being dead, 
and his son, by reason of heavy losses sus- 
tained, taking no care of our political wel- 
fare; and most of the charter Councillors, 
or Commissioners, having died or departed 
the Province, we were under the necessity 
of combining together for the purposes of 


government and self-protection, according | 


to the laws of the realm. It is our humble 
prayer, therefore, that our confederative 
union may be confirmed.” This petition is 
signed ‘‘ Per me, Edward Godfrey, Gov., in 
behalf of the General Court” of New 
Somersetshire. 

Sir Alexander Rigby, proprietor of the 
Lygonia patent, was also dead ; and Cleaves, 
who occupied a position in its territory 
similar to that of Godfrey under Gorges, 
spent much time, at this period, in personal 
solicitation of the authorities in England 
against the action of the Bay government. 

Three several times the latter sent com- 
missioners to settle the government and to 
quiet the opposition in Maine; the first of 
these (1651) consisting of Simon Brad- 
street, a venerable councillor; Daniel Denni- 
son, commander-in-chief of the militia; and 
William Hawthorne, speaker of the House; 
a delegation of eminent dignity. 

Before the close of 1652, a sufficient num- 
ber of the inhabitants having subscribed to 
the jurisdiction of Massachusetts, the terri- 
tory was formed into the county of York- 
shire, and courts established and proper 
officers appointed. 

During the Protectorate of Cromwell set- 
tlements in the province of Maine increased, 
the settlers flourished, and all went well. 
Soon after the restoration a different influ- 
ence reached America. Edward Gorges 
procured the assistance of Charles II for 
securing the restoration of the government 
of the Province to himself, now proprietor 





by inheritance ; and the heirs of Rigby, also, 
began to obtain some advantages over the 
Bay government. 

Before the overturn was wholly accom- 
plished, however, a new element was intro- 
duced in the affairs of Maine. On March 
12, 1664, the King granted to his brother, 
the Duke of York (later James II), besides 
territory on the Hudson, a large region east 
of the Kennebec, extending to the St. Croix. 
Col. Richard Nichols, commander of the 
force sent to dispossess the Dutch on the 
Hudson, was soon after sent to Maine, in 
association with Sir Robert Carr, George 
Cartwright and Samuel Maverick, commis- 
sioners, ‘‘to settle the controversies there, to 
hear all complaints, right all wrongs, and to 
regulate several other matters.” 

Instead of ‘‘settling” anything, they un- 
settled everything; ‘righting all wrongs” 
by ignoring all rights; for they transferred 
everything to the king or to the Duke of 
York, —so far as their term of office per- 
mitted. The Bay government in Maine was 
scarcely more disturbed than that of the 
other parties who had been attempting to 
maintain control. 

The General Court, ignoring the govern- 
ments of the king’s commissioners, in May, 
1665, passed an order to the effect that “a 
county court will be holden at York as in 
previous years; and all civil officers will 
continue to exercise and perform their 
duties ; and the inhabitants will show, as for- 
merly, due obedience to the colony admin- 
istration.” All this was done as ordered, 
except when the king’s commissioners in- 
terposed their authority on the spot,—no 
force being used against them by the Bay 
authorities. The government under Rigby’s 
patent was permanently ended, and that un- 
der the Gorges charter was not established, 
while the force of all patents within the 
Gorges charter was weakened. At the 
close of the year 1665, the official career of 
these commissioners was terminated, and 
they troubled the Bay government no more. 
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During the next year a French and -In- 
dian war began, waged chiefly against New 
York. The king required Massachusetts to 
take the lead among the colonies for de- 
fense; and Nichols, the former chief com- 
missioner, now governor of New York, 
showed the greatest anxiety for the speedy 
movement of her troops. This being the 
situation, the opponents of Massachusetts 
in Maine gained no attention. 

The courts established by the king’s 
commissioners were four, consisting of the 
General Assembly, Courts of Common 
Pleas, of Quarter Sessions, and single jus- 
tice courts for the trial of causes under for- 
ty shillings by a jury of seven men. The 
first had sessions annually in May or June 
at Saco; the second, three times, and the 
third, four times a year in each division— 
at York and at Falmouth. Offenses were 
presented by grand juries, and facts deter- 
mined by “juries of trials.” The courts 
held at York were guided by the laws pre- 
viously received from Massachusetts. The 
last General Assembly under the commis- 
sioners’ government was held at Saco in 
May, 1668,— after which the people gener- 
ally sought to be wholly restored to the 
jurisdiction of Massachusetts. Yet when 
Governor Bellingham commissioned Mr. 
Edward Tyng and captains Richard Wal- 
dron and Richard Pike to proceed to York- 
and re-establish the former courts, 
and to set affairs in order, Governor Nichols 
(June 12, 1668) wrote from New York to 
the Massachusetts executive and assistants 
inveighing against their action; but he was 
recalled to England within a few weeks. 

The Bay Colony’s commissioners were 
not delayed by the disapproval of their mis- 
sion by Governor Nichols; and (except the 
last), accompanied by a mounted military 
escort, they arrived at York on the 6th of 
July, 1668. As in previous years, there 
were private conferences with the opposi- 
tion officials, but this time to no effect. 
The latter were probably unaware of the 


shire 





departure of their supporter, and of the 
weakness of their cause in England. 

On the morning of the 7th the Bay com- 
missioners repaired to the meeting-house 
(which had served also as court-house) and 
opened a court by reading publicly their 
commissions and explaining the purpose of 
their presence. Their marshal was then 
ordered to make proclamation for the re- 
turn of votes forwarded for associates and 
jurymen. Those of five towns were pre- 
sented; and it was stated that another town 
had been interrupted while voting, and the 
meeting of still another wholly prevented 
by the king’s justices. 

While this canvass was in progress the 
justices approached the house and took 
position upon the steps at the door. One 
of them, who held a written paper, shouted 
into the court-room, “ Let all here listen 
and attend to his Majesty’s commands!” 

The marshal, by order of the court, re- 
plied: ‘‘Whoever has a command from his 
Majesty, let him come forward and show it, 
and he shall be heard.” 

The justices then entered the house and 
exhibited the documents (which had been 
previously seen by the commissioners), and 
requested that they might be read in hear- 
ing of the assembly. The commissioners 
replied that the reading would be permitted 
if they would wait until afternoon; and the 
king’s justices retired. 

The court finished its examination of the 
votes, formed lists of the associates and 
constables, placed the jurors upon their 
panels, then adjourned to an afternoon hour. 

It soon transpired that the deputies under 
the system of the king’s commissioners had 
been summoned from the towns to assemble 
for this occasion; and while the Bay com- 
missioners were absent the king’s justices took 
possession of the house and seated their 
deputies. They then sent a message to the 
commissioners requesting an interview; to 
which they added the condescending state- 
ment, “It will be granted at this place.” 


Be ia, hat tia a, mem ey 
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Their marshal then traversed the streets, 
proclaiming at the chief points: ‘Observe 
ye and obey the commands of his Majesty’s 
justices.” 

‘‘Whence,” inquired one and another of 
the citizens and of the commissioners’ es- 
cort, ‘‘Whence have you this authority? 
Show us your warrant, if you have any, for 
these commands, and distractions of the 
public peace.” 

‘‘We proclaim according to the charge 
given us in the king’s name,” was the reply. 
‘‘Our orders are our protection. We shall 
not show them. But we will say to all op- 
posers, Beware of his Majesty’s power.” 

This effort at intimidation was perceived 
to be impudently contemptuous of the au- 
thority of the Bay commissioners; who, 
having come upon the street, ordered their 
own county marshal to take the offenders 
into custody. The king’s marshal and his 
company were accordingly placed under 
temporary arrest. 

The commissioners then proceeded to 
the meeting-house, which they found full of 
people, and its seats occupied. 

‘Give place to the commissioners,” com- 
manded their marshal. 

Approaching the justices, the commis- 
sioners addressed them to this effect: ‘ You 
are the authors of an affront we little ex- 
pected; but your course will avail you no- 
thing. You might have called your meet- 
ing at another place and at another time. 
Depend upon this,—we shall not be de- 
terred from executing any part of the dele- 


gated trust with which we are commis- 
plied: ‘‘We are commissioned to hold a 


sioned.” 


| adherents of the king’s justices; for a pre- 








vious experience at this place on a similar 
occasion must have been quite fresh in the 
memory of several. 

This was, when, in 1653, the Bay govern- 
ment summoned the inhabitants of Aga- 
menticus (re-named “ York”) to appear at 
an hour and place mentioned to receive the 
rights and immunities of the Bay govern- 
ment, Edward Godfrey (who had 
chosen provisional governor some years 
previous) addressed the meeting in deter- 
mined opposition to the proposed action. 
The discussion was prolonged until after- 
noon, when a formal vote was demanded, 
and a large majority was found to be 
against him. He then submitted, and took 
the oath of allegiance to Massachusetts with 
all the rest; and he is not known to have 
been again in opposition. 

The “troop of horse,’ kept somewhere 
in the background by the Bay commission- 
ers, may also have had its influence in the 
peaceable withdrawal of the king’s justices. 

Notwithstanding the affront they had 
given, the promise of a hearing was ful- 
filled; and the justices were permitted to be 


been 


| seated, while the commissioners on the judi- 


cial bench entered into conference with 
them. Their documents consisted of the 
king’s mandamus — dated five years earlier, 
— Nichols’ commission to the justices, and 
a letter from him. The first and second 


| were read, but the letter was not admitted, 


| 


Instantly all was confusion; many sprang | 


from their seats, and several attempted to 
speak. The commissioners commanded si- 
lence, and directed their marshal to clear 
the house. 

The justices at once left their places, — 
one, as he went, advising his partisans to 
retire also. Probably he suspected that few 
of the large number present would prove 


| these eastern towns and 


| 


being regarded as only private correspon- 
dence. 
To these papers the commissioners re- 


court and settle the peace and order of the 
province. What we have begun, God will- 
ing, we shall finish. We are fully aware of 
the irregularities occasioned throughout 
plantations, in 
1665, by the king’s commissioners; who 
were so bold as to charge Massachusetts 
with treachery and rebellion, and to threaten 
her, before the year’s end, with the dread- 
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ful retribution of our sovereign’s severity. 
But through the divine assistance and _ his 
Majesty’s power she yet possesses authority, 
by royal charter, to assert her right of gov- 
ernment; and we fear not to compare her 


agents had infringed upon more than the 
Bay government, having even attempted to 
sell lands. The House of Commons was 


| besought to adjudicate on these claims; 


| while the king was petitioned to forbid the 


acts of justice and clemency with the words | 


of those who can make words only their 
boast.” 

This speech completed the ‘‘ Conquest of 
Maine,” as it was somewhat humorously 
called in that period. Hostilities ceased 
then and there; and the commissioners 
went on and finished what they had begun, 
—from proclaiming the five associates 
(justices) elected, and qualifying the court 
officers and jurymen, to appointing town 
commissions, and forming the county mili- 


| 


| dred and fifty pounds. 


tia in six companies (called train-bands), | 


duly officered into a regiment. 


All that remains to be mentioned of the | 
triumphant commissioners is that they | 


made their report to the General Court on 
October 23, following; when they received 
a vote of public thanks, and “ ample pecuni- 
ary compensation for their services.” 

The further acquisitions of Massachusetts 
in Maine may be recited in brief space. The 
heir of lord-proprietor Gorges soon after 
the return of the king’s commissioners to 
England began to make efforts for the 
restoration of his rights under the patent of 
the province of Maine, — which these royal 





intrusion of the Bay government. The pro- 
prietor was earnestly aided by the numer- 
ous enemies of the Massachusetts colony; 
and, in consequence, in the course of a few 
years, the Gorges claim gained a favorable 
decision; but before it was promulgated 
the Bay Colony’s agents had purchased the 
patent of the Gorges family, — much to the 
king’s chagrin. This was effected May 6, 
1677; and the sum paid was twelve hun- 
Thenceforth there 
was none qualified to oppose the beneficent 
rule of Massachusetts in the province of 
Maine; and, gradually, by the force of con- 
ditions and events, that sway was extended 
to embrace the Puritan patent on the Ken- 
nebec, and beyond to the St. Georges River, 
where had been constituted the county of 
Devonshire; the control in the remaining 
patents and grants embracing the territory 
eastward to the St. Croix, being acquired 
by the new charter granted the Massachu- 
setts Bay Colony in 1691, by William and 
Mary; which remained in force until the 
Revolution, — and, in fact, until the ‘ sepa- 
ration” in 1820, when Maine became one 
of the sisterhood of States. 
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THE MAN WITH THE IRON MASK. 
Joun ALBERT Macy. 


ARK victim of the worst of dooms, 
Against the blackest shades of ill 
That ebon-veiléd visage looms, 
A deeper, blacker shadow still. 


Mere figure where a man had stood ; 
The right of self forever lost ; 

Unseen the looks, or ill or good, 
That o’er his shrouded features crossed. 


God grant—’tis all the prayer I ask — 
That human souls, some time, somewhere, 
May strip away the iron mask 
That Earth has doomed us all to wear. 
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THE NEW YORK BAR ASSOCIATION. 


FRENCH king, being asked substan- 

tially the same question which the great 
legal poet, Sir William Jones, in one of his 
odes put and answered in verse, ‘‘ What con- 
stitutes a state?” answered with true Bourbon 
conceit, * L’état c'est mot.” Any lawyer stand- 
ing in the center of the almost matchless law 
library in the newly dedicated building of 
the New York Bar Association, and putting 
the question, ‘‘ Who most constituted this 
library ?” would receive as answer from any 
member, ‘Why, Wm. J. C. Berry, who for 
the last twenty-seven years of the existence 
of our Bar Association has been our librarian” 
—himself a graduate of the Columbia Law 
School, and who had previously been head 
clerk and salesman and student of law-books, 
while a youth, in the once notable law-book 
emporium of John S. Voorhies. Berry was 
what ladies name “an object of interest” 
on the evening of October eighth, when the 
magnificent clubhouse of the Bar Associ- 
ation was dedicated by a social reception, 
assisted in by a thousand lawyers and as 
many guests of laymen and lay-ladies. 

I have advisedly used the word “ magnifi- 
cent ” as applied both to the exterior and in- 
terior of the new edifice that fronts properly 
on West 44th St., between aristocratic Fifth 
Avenue and democratic Sixth Avenue, and 
backs two hundred feet to its members’ 
entrance in the rear on West 43d St., where 
for neighbors it has the staid Century Club, 
a medical club, The Howard Club, and the 
sportive Racket Club, thus constituting that 
thoroughfare what Pall Mall in London is — 
par excellence a club street. 

The Lord Chief Justice of England, unable 
to remain in this country for the opening 
dedication of the building, was, on the day 
preceding his sailing for home, conducted 
over the fully furnished building, and from 


his lips fell again and again the word of | 
I 4 g 


description that I have used — “ magnifi- 


cent.” He added that it was a subject for 
his wonder, when he learned that the cost 
of the ground, building, library, and furni- 
ture, which approached one hundred and fifty 
thousand English pounds, or three quarters 
of a million of dollars, had been raised by 
members of the New York Bar in their pri- 
vate capacity. 

Let us examine what it was that invited 
the observation of the admiring Lord Chief 
Justice, who doubtless recalled the shabby 
quarters of the Solicitors’ Club rooms on 
Chancery Lane in London, or the homes 
of its Inns of Court that, although rich in 
memories and historic glamor, showed no 
such union of luxury, comfort and incentives 
or aids to professional work as he found in 
the Bar Association building. 

Upon entering he had surveyed the white 
marble frontage, planned by the world-re- 
nowned architect, Eidlitz, in impressive archi- 
tectural composite work, constituting a rare 
union of dignity and beauty of fagade. When 
the Lord Chief Justice passed up the outer 
granite steps, he entered, between marble pil- 
lars of Grecian-Doric school and marble 
wainscoting, into a long, wide corridor of lofty 
ceilings, opening a coup a’ail of a nave two 
hundred feet long, exposing bays, a. mosaic 
tiled floor, dazzling walls, and a procession 
of Ionic pillars or columns of the choicest 
Numidian marble, transported over ten thou- 
sand miles. He also glanced down marble 
stairways that led into a basement in which 
were the offices, smoking-rooms, kitchen, and 
electric plant for supplying the eleven hun- 
dred carbon burners throughout the four 
stories of the edifice. Passing through this 
entrance-nave he saw, on either side, con- 
venient and tastefully upholstered and fur- 





nished retiring chambers for officers of the 
Association, an expensive cloak-room pan- 
eled in richest oak, and a reception room 
| palatial in appointments. He saw the latest 
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form of elevator— or as his countrymen term 
it, lift— capable of accommodating fifteen 
skyward travelers at one time, and surrounded 


with iron scroll work of exquisite design.: 


Preferring however to ascend by one of the 
marble staircases, he observed lintels and wall 
and balustrade facings of polished Siena mar- 
ble, veined in red and blue and polished 
almost to look like mirrors. He passed up- 
ward with a wide window of plate glass at his 
side affording the best of legal light, and next 
found himself in a second nave with practical- 
ly again a building on each side. Floor- 
tiles, bays, and Ionic marble pillars exactly 
as below. Toilet conveniences on one: side 
and more small retiring rooms; and on the 
other side the reading-room and three 8pa- 
cious rooms devoted to miscellaneous refer- 
ence books and to law-treatises published 
in every foreign tongue — perhaps two thou- 
sand volumes in number, and contained in 
scattered low-crowned single bookcases. 
Above these, on the walls, oil paintings of ex- 
presidents of the: Association and celebrated 
jurists and lawyers — the gifts from time to 
time of individual members — and also prints 
of others. There, a fine life-size crayon of 
Justice Samuel Nelson in his judicial robes 
looks around a corner at the oil painting of 
Thomas Addis Emmet that was reproduced 
by engraving in ‘the August GREEN BAG, 
and Ambrose Spencer’s portrait sheds his be- 
nignant smile. James T. Brady’s massive 
head and very oratorical face and pose of fig- 
ure remind veteran members of his jury 
prowess in days gone by. Horace Binney’s 
engraved picture suggests legal ‘‘ Brotherly 
Love.” Engravings of assembled courts in 
Great Britain, at Washington, or in State 
capitals, are also to be inspected. “ In time,” 
says Librarian Berry to the Lord Chief Jus- 
tice, ‘this building will become a national 
portrait-gallery of distinguished jurists in a 
sort of Apostolic succession.” 

Upon the next floor the distinguished visit- 
or is shown into a large front chamber con- 
taining a score of several-shelved book-racks 


| 





devoted to volumes not much sought after, 
and bound volumes of briefs in the United 
States Supreme Court, the Court of Appeals, 


“and Appellate divisions of the State Supreme 


Court. But the third floor— removed from 
the hum and roar of the street'in a city that 
has won the sobriquet of “the City of 
Noises ” — is to be found the pzéce de résts- 
tance : for the frontage on 44th Street is de- 
votéd to library accommodation, while that 
on 43d Street is.assigned to the assembly 
room-of the Bar Association, with its official 
platform and upholstery confronted by fifteen 
hundred comfortable stall-chairs, in rows, 
upon a floor ¢apable of containing many 
more chairs when desired. 

Standing near the extreme front of the 
library, just where the main aisle is crossed 
by an intersecting bay-aisle seventy-five feet 
in length, a climax of astonishment strikes 
upon the brain of the Lord Chief Justice as he 
views the wealth of law-books, equal in num- 
ber of vélumes;to the possessions of all the 
libraries of the two Temple Inns, Lincoln’s 
and Gray’s Inns, when aggregated; and 
larger'than the law library of Congress, which 
he had been shown on his recent visit to 
Washington, He sees also at the entrance 
aisle six double rows of long oaken desks 
with twenty-four comfortable cane uphol- 
stered chairs, and above each an electric 
light: all for the convenience of members in 
their library work. 

The Lord Chief Justice next walks through 
and around the alcoves and finds, on shelves, 
statutes and reports classified country by 
country and state by state, and every known 
legal treatise or bound legal periodical, all ar- 
ranged alphabetically by author’s name. 
Asking how many volumes are within the 
walls, Librarian Berry answers: ‘“ In exact 
numbers, 569 less than 50,000.” 

The catalogue is produced : in two volumes 
and numbering together a few less than a 
thousand printed pages ; but each interleaved 
with blank paper on which are written in red 
ink additions made from time to time. In 
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one volume the arrangement is by authorship 
or by the name belonging to statutes and re- 
ports, and in the other volume, arrangement 
is by subjects. 

Berry did not go farther, as he might 
truly have done, and told how, to a large ex- 
tent, he could with a lawyer’s trained refer- 
ence memory quote volumes and pages for 
many a remarkable legal doctrine or cause 
célébre. Indeed I have heard my late law 
partner, a charter member of the Associ- 
ation, Aaron J. Vanderpoel, substantially re- 
mark, often when some new law-point arose, 
or some doctrine was oddly differentiated 
in a pending matter, he, previous to roaming 
among probable volumes, had tapped Berry’s 
suggestive memory and found it a valuable 
beacon to a path of precedent in the matter. 

Inasmuch as the business affairs of clients 
ramify themselves into every portion of 
the globe, it is necessary for the American 
lawyer to be able to find references to foreign 
statutes, decisions, usages and customs. He, 
whether a member of the Bar Association or 
its guest from a distance, will not be at a loss 
in this library to find in such respect what- 
soever book he wishes. The law-treatises and 
the statutes or laws of every civilized coun- 
try have been placed upon its shelves. Those 
books which are comparatively obsolete or 
superseded are also on shelves for the tracing 
of legal evolution. The volumes, for in- 
stance, collected under verdo India are many 
and odd in title and treatment. Copies of all 
our treaties are here, opinions of attorney- 
generals also. Lawyers baffled in the Con- 
gressional library over mooted points have 
solved them in this library. Berry has often 
been called upon to answer inquiries from 
lawyers at a distance respecting references ; 
and in his desk at the east end of the library- 
room are on file letters from eminent jurists 
asking information as to volumes and cases. 

Much of the anxiety, worry, and sys- 
tematic arrangement for the recent house- 
warming had fallen upon Sidney Smith, of 
the historic firm of Martin and Smith, who 





is treasurer; and perhaps to his taste is large- 
ly due the harmonious selection of the ex- 
quisite upholstery throughout the edifice, 
and the choice of carpets —a taste inherited 
from his mother, a Knickerbocker belle in 
former days, of social fame and refinement. 
Doubtless many of the ladies who graced the 
house-warming reception on the evening of 
the eighth of October ultimo marveled at the 
taste displayed by a mere man in the deco- 
rations and internal arrangements of the 
entire building. 

This reception was a social event fairly in- 
augurating the fashionable New York sea- 
son of 1896-7. Flora had associated herself 
with Themis in massing roses, pinks, violets 
and newborn chrysanthemum in all the cor- 
ridors and rooms, and in embracing polished 
pillars and book-shelves with smilax. Bril- 
liant toilettes had produced memories of 
grace and beauty for future gatherings of 
lawyers, and even amid their ponderings over 
dry library books. Tennyson’s ‘“ rosebud 
garden of girls” was seen in every portion of 
the legal palace; and music came to fasten 
melodies upon rafters and frescoed ceilings 
to be recalled in future days and evenings. 
Wives, sisters and sweethearts might here- 
after banish any regrets at the absence of 
lawyer husband or brother or lover who 
had gone to the Bar Association club- 
house: because each knew that therein his 
lines must fall in pleasant places. The ladies 
were told how and why Coke upon Lyttleton 
was a phrase only used nowadays by novel- 
ists; Gould on Kent or “ Browne’s Domestic 
Relations,” or “Jones on Pledges,” were 
more in vogue as titles of modern treatises in 
jurisprudence than Coke upon Lyttleton or 
Fearne on Contingent Remainders. And 
when the ladies demurely asked of their le- 
gal escorts whether legal science was not 
confusing, they were shown, for affirmative 
answer, Beach on the “ Modern Law of Con- 
tracts” of 3,000 pages, containing 26,000 
cases examined, cited and reviewed. Nota 


few ladies shuddered when, passing through 
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the library, they read on the back of a vol- 


ume, ‘ Bishop on Marriage and Divorce,” | 


and while cognizant of the relation of a bish- 
op towards marriage, they marveled as to 
what a bishop had to do with divorce. Nor 
did they address their marvel to Lord Bishop 
Dowden of Edinburgh, who was a notable 
guest of the evening; nor to Chief-Justice 
Fuller, nor ex-Ambassador Phelps, nor the 
redoubtable Doctor Parkhurst, who 
also among the evening visitors. 
The lady guests lingered around the oil 
portraits of ex-presidents. They were im- 
pressed with the gravity of William M. 
Evarts, its first executive; with the clerical 
look of Stephen P. Nash, who rightfully 
came by it as the standing counsel, through 
half a century, of Trinity Church; with the 
smiling face of Francis N. Bangs, prematurely 
taken away by fell disease; with the ency- 
clopzdic countenance of James C. Carter, 
who had flung respectful defiance in the faces 
of the Supreme Court judges when fighting 
for the income tax; with the poetic face of 
William Allen Butler (author of the ladies’ 
favorite poem, ‘ Nothing to Wear’) and 
whose facial resemblance to his father Benja- 
min F. Butler, the great New York reviser, 
when the latter’s portrait, framed on the walls 
of another room, was compared with that of 
the son; with the conundrum-like features 
of Joseph H. Choate; with the Parisian look 
of Frederick R. Coudert; with the stern, im- 
placable face of Wheeler H. Peckham: all 
consecutively successors of Evarts. By and 
by the portrait of the present president, Jo- 
seph Larocque, will be added to the gallery. 
I do not know how other guests of the 


were 





evening felt among the legal throng, but I 


seemed to feel around me the spiritual pres- 
ence of such departed old members as the 
logical John K. Porter, the dogmatic but 


learned Edwards Pierrepont, the courtier- 
like Edwin W. Stoughton, the earnest and 
eclectic Clarkson N. Potter, the affectionate 
Vanderpoel, and the Justinian-like David 
Dudley Field; all of whom, as foundation | 


members of the Bar Association, had done 
so much to build it up toward its present 
grandeur and influence. 

Almost the cynosures of all attention on 
this evening were ex-Chief-Justice Noah 
Davis,— benignly dignified, conversation- 
ally attractive, and magnetic in presence, 
and ex-Chief-Justice Charles P. Daly, sen- 
tentious and learned in many sciences; 
who each, by an absurd age-provision of the 
State Constitution, had in the plenitude of 
mental vigor been removed from a Bench 
which for several decades they had adorned 
and made illustrious. 

Many, when walking through the (I was 
about to write crowd — but the size of the 
building does not admit of the word — and 
so I substitute) throngs and groups remarked 
upon the second and third generations of 
lawyers that night represented. Sons of 
Evarts, of Gerard, of Vanderpoel, of Peck- 
ham (son of the elder Judge Rufus W.), of 
Judge Rapallo, of George J. Cornell, the 
grandson of Chief-Justice Hornblower — 
William B., a vice-president of the Associa- 
tion—of the brothers Augustus F. and 
Delafield Smith, and of at least a score of 
others, whose baby playthings were their 
fathers’ law books in place of blocks for cas- 
tle-building. 

Seldom has there been a social function 
so successful in New York City as this late 
reception in the marble palace of the Bar 
Association. It goes into New York’s local 
history along with the Dickens ball during 
the forties, with the Kossuth dinner in 1857, 
with the ball to the Prince of Wales in 
1860, and with the reception by Sorosis of 
many distinguished authoresses and women 





of mark. 
Divinity 
ception to 


was at the Bar Association re- 


give its blessing; Medicine, to 


| predict health to the Association; and Jus- 


tice —her eye unbandaged for the occasion 
—to smile upon her beloved legal disciples. 

This Bar Association, inaugurated in De- 
cember, 1869, under the committee au- 
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spices of Albert Mathews — now retired 
and indulging in literary pursuits as father- 
in-law of Mrs. Cornelius Vanderbilt — 
James C. Carter, and the late Edmund Ran- 
dolph Robinson—was chartered in the 
following April, since which time it has 
been a great power. It has impeached bad 
judges, has beaten at the polls disfavored 
candidates for the Bench, and has kept fora 
quarter-century judicious ward over the best 
legal interests of the community and inter- 


ests of their outside comradeship of the Bar. 
It has watched mischiefs in procedures cap- 
able of being cured by remedial statutes, 
and has prepared and influenced their pas- 
sage. Moreover, it has been free from 
cliques or selfish endeavors; and now is 
about to usher in the new century, stronger, 
more popular, and more influential than 
heretofore. At the supper, which closed 
the reception, all heartily drank to the long 
life of the New York Bar Association. 





CONTRASTS IN COURT. 


By WENDELL P. STAFFORD. 


HIS advocate, in confidence so weak 


He scarce can muster breath enough to speak, 


And gets each sentence by a painful wrench, 


Wears 


in his hat more wit than half the Bench. 


This other, self-assertive, shallow, loud, 


Would still harangue his judges like a crowd, 


Though Cicero himself were seated there 


In full robed splendor in his ivory chair. 
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A CURIOUS CASE. 


HE motives inciting crime are, as 
shown by judicial annals, many and 
varied; but among them none more incom- 
prehensible can be found, than that which 
urges a man weary of life to commit a capi- 
tal offense solely for the purpose of perish- 
ing by the hand of the law, thereby avoid- 
ing incurring the guilt of suicide. Such in- 
stances have been known. Among them the 
following case, which occurred in Philadel- 
phia in 1760. 
Captain Bruluman had been brought up 
a silversmith, a business he left to enter the 
army, where he became an officer in the 
Royal American regiment, but was degraded 
for being detected in counterfeiting or utter- 
ing base money. He then returned to Phila- 
delphia, and growing insupportable to him- 
self, and yet unwilling to put an end to his 
own life, he determined upon the commis- 
sion of some murder, for which he would be 
hanged by the law. Having formed this de- 
sign, he loaded his gun with a brace of balls, 
and asked his landlord to go out a-shooting 
with him, intending to slay him before his 
return; but the lucky landlord, being par- 
ticularly engaged at home, escaped the dan- 
ger. He then went out alone, and on his 
way met a man whom he was about to kill, 





to pass. Afterwards going to a tavern, in 
the tap he drank some liquor, and hearing 
people playing at billiards in a room above 
that in which he sat, he went upstairs, and 
entered into conversation with the players, 
in apparent good humor. 

In a little time he called the landlord, and 
desired him to hang up his gun. Mr. Scull, 
a party engaged in the game, having struck 
his antagonist’s ball into one of the pockets, 
Bruluman said to him, “ Sir, you are a good 
marksman; now I'll show you a fine stroke.” 
He immediately took his gun, levelled it, 
deliberately took aim at Mr. Scull (who im- 
agined him in jest), and shot both the balls 
through his body. He then went up to the 
dying man, who was still sensible, and said 
to him, “Sir, I have no malice or ill-will 
against you; I never saw you before; but I 
was determined to kill somebody, that I 
might be hanged, and you happen to be the 
man; and I am sorry for your misfortune.” 
Mr. Scull had just time left in this world 
to send for his friends and make his will. 
He forgave his murderer, and, if it could 
be done, desired he might be pardoned. 
Bruluman died on the gallows, exulting 
in the success of a scheme by which he 
deemed him self not guilty of his own 


but recollecting that there were no witnesses | death, though he effectually shortened his 
own life. 


to prove him guilty, he suffered the person | 
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THE ENGLISH LAW COURTS. 


X. 


MISCELLANEOUS. 


NDER this head we propose to include 

a number of courts and jurisdictions 

too important to be passed over altogether, 

yet not sufficiently so to stand in need of 
separate treatment. 


LUNACY OFFICES. 

The jurisdiction over lunatics is exercised 
in three different offices: (1) that of the 
Masters; (2) that of the Commissioners in 
Lunacy; (3) that of the Chancery Visitors. 

(1.) The Masters in Lunacy are two bar- 
risters, each of not less than ten years’ stand- 
ing, and enjoying a salary of £2000 a year. 
They try inquisitions de lunatico inquirendo 
with or without a jury, according to circum- 
stances, and exercise, under recent acts, most 
of the powers of the Judge in Lunacy in re- 
gard to the administration of lunatics’ 
estates. The most famous of the Masters 
was Samuel Warren, Q: C., the author of 
“Ten Thousand a Year” and “ The Diary 
of a late Physician.” He presided over the 
famous Windham inquiry in 1862. The 
present Masters are Mr. Bulwer, Q. C., 
who tried the Cathcart case,— reported in 
its legal aspects in 1892, 2 Chancery, 549, — 
and Mr. F. Maclean, Q. C., who has had no 
opportunity of showing his quality, except 
in a painful case where a clergyman of the 
Church of England was held to be a lunatic 
(the Tollemache inquiry). 

(2.) The Commissioners in Lunacy are 
charged with the duties of seeing that the 
provisions of the Lunacy Acts in regard to 
asylums, etc., are complied with, and of re- 
newing licenses. Besides a number of unpaid 
commissioners, there are six paid members 
of the board — three medical and three legal 
(barristers of not less than five years’ stand- 
ing — appointed and removable by the Lord 








Chancellor, and receiving each a salary of 
£1500 a year exclusive of expenses). The 
Commissioners visit the asylums periodically, 
“hunting in couples,” one legal and one 
medical. But the Lunacy Acts contain pro- 
visions for special visits at any time. There 
is a secretary to the Lunacy Commission — 
a barrister of not less than seven years’ stand- 
ing —appointed by the Commissioners with 
the approbation of the Lord Chancellor, and 
having a salary of £800 a year. The secre- 
tary has also practically the first vacant 
commissionership in reversion. 

(3.) The Chancery Visitors have as their 
chief duty the visitation of lunatics “so 
found by inquisition.” One of the Visitors 
is a medical man and another a _ barrister 
(qualification, five years’ standing). They 
are appointed and removable by the Lord 
Chancellor, and receive each a salary of 
#1500 a year exclusive of expenses. 

Various suggestions for the amalgamation 
of these offices have been made, and it may 
not improbably be effected during the pres- 
ent administration. 


VARIOUS INFERIOR COURTS. 


In addition to county courts, certain cities 
and boroughs have attached to them inferior 
courts of record, having power by ancient 
charters to exercise jurisdiction in certain 
suits. Of these the chief are the Mayor’s 
Court of London (special act 21 and 22 
Vict., ch. 57); the Liverpool Court of Pas- 
sage (several special acts); the Salford 
Hundred Court of Record (special act 31 
and 32 Vict., ch. 130 ); the Oxford Uni- 
versity Chancellor’s Court (special act 25 
and 26 Vict., ch. 26). Other inferior courts of 
record which have no special acts govern- 
ing their procedure are the Bristol Tolzie and 

















The English Law Courts. 


461 





Pie Poudre Court, Derby Court of Record, 
Exeter Provost Court, Kingston-upon-Hull 
Court, Newark Court of Record, Northamp- 
ton Borough Court, Norwich Guildhall Court, 
Peterborough Court of Common Pleas, Pres- 
ton Court of Pleas, Romsey Court of Pleas, 
Southwark Court of Record, Worcester City 
Court of Pleas. 


ELECTION PETITIONS. 


Prior to 1868 election petitions were tried 
before committees of the House of Commons. 
The impartiality of these bodies was ‘felt to 
be not above suspicion, and it was considered 
desirable by the government of the day to 
create a fresh tribunal for the trial of cases 
in which political issues of so lively and 
importanta character were involved. Accord- 
ingly a bill was introduced providing that 
“election petitions should in future be pre- 
sented in the Court of Queen’s Bench, and 
having been so presented, should be tried 
by one of the judges of the superior courts, 
without a jury, in the borough or county, 
as the case might be, to which the petition 
related.” On Jan. 31, 1868, Lord Chancellor 
Chelmsford sent a copy of the bill to Chief- 
Justice Cockburn with a request that he 
would consult the judges as to ‘the best 
mode of providing assistance for the event 
of a general election, and the influx of peti- 
tions which always follows.” To this letter 
Cockburn, on the sixth of February follow- 
ing, wrote a reply in which he conveyed to 
the Chancellor, in the name of the judges, 
“their strong and unanimous feeling of in- 
superable repugnance to having these new 
and objectionable duties thrust upon them.” 
The reasons for this repugnance were practi- 
cally three in number. They cannot be bet- 
ter stated than in the language of the Chief- 
Justice himself : 

(1.) “The inevitable consequences of 
putting judges to try election petitions will 
be to lower and degrade the judicial office, 
and to destroy, or at all events materially 
impair the confidence of the public in the 





thorough impartiality and inflexible integrity 
of the judges when in the course of their 
ordinary duties political matters come inci- 
dentally beforethem. . . . This confidence 
will speedily be destroyed if, after the heat and 
excitement of a contested election, a judge 
is to proceed to the scene of the recent con- 
flict while men’s passions are still roused, 
and in the midst of eager and violent parti- 
sans, isto go into all the details of electioneer- 
ing practices and to decide on questions of 
general or individual corruption, not unfre- 
quently supported or resisted by evidence of 
the most questionable character. The decis- 
ion of the judge given under such circum- 
stances will too often fail to secure the re- 
spect which judicial decisions command on 
other occasions. Angry and excited parti- 
sans will not be unlikely to question the 
motives which have led to the judgment. 
Their sentiments may be echoed by the press. 
Such is the influence of party conflict, that 
it is apt to inspire distrust and dislike of 
whatever interferes with party objects and 
party triumphs. Can it be expected that, if 
brought into contact with these strong preju- 
dices and passions, the judicial office will 
not suffer in the public esteem? that its dig- 
nity will not be lowered, and the veneration 
which has hitherto attached to it be material- 
ly diminished? . .... j 

(2.) “Inthe next place it isto be observed 
that the functions which the judges are called 
upon to discharge are altogether beyond the 
scope of the duties which on accepting the 
office of judges we took on ourselves to ful- 
fill. We are at a loss to see how Parliament 
can with justice or propriety impose on us 
labors wholly beyond the sphere of our con- 
stitutional duties, and which no one ever 
contemplated the possibility of our being 
called upon to perform.” 

(3.) “I have further to point out that we 
are thoroughly satisfied that the proposed 
scheme is impracticable, and that the per- 
formance by the judges of the onerous 
duties which this bill proposes to cast on 
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them is neither more nor less than a sheer 
impossibility. . . . The time of the judges 
is known to be more than fully occupied. 
Attention has been of late directed towards 


devising means for relieving them from a 


portion of their labors, so as to enable 
them, without the addition of more judges, 
to perform their more important duties with- 
out the delays which the accumulation of 
unavoidable arrears entails upon suitors. 
Whether even this will be accomplished re- 
mains extremely doubtful. Can it be wise 
under such circumstances to scatter the 
judges over the country to try election 
petitions? We would venture to ask which 
court is to be suspended in order to furnish 
judges even for occasiona! petitions, to say 
nothing of the trial of petitions after a gen- 
eral election, when, if any material portion 
of the work of trying petitions is to be done 
by the judges, Westminster Hall would 
have to be shut up altogether? Assuming 
even that a judge or two could be spared in 
term-time,. . . what is to be done after term? 
Are the sittings in error or the post-terminal 
sittings of the different courts to be sus- 
pended, or the nzsz prius trials to be put off? 
And what as regards the circuits? Is a 
judge to set aside Her Majesty’s commission 
and leave the gaols undelivered and cases 
untried while he is occupied in investigating 
the unclean doings of a corrupt borough?” 

In conclusion Sir Alexander Cockburn 
suggested the appointment of a commission 
of barristers in lieu of the judges. ‘ Every- 
one knows,” he said, ‘‘that owing to the 
accidents which determine professional suc- 
cess and business at the Bar, there are al- 
ways a certain number of counsel whose 
business is not proportioned to their known 
abilities and learning and whose sound judg- 
ment and judicial aptitude are recognized by 
the references which are frequently submitted 
to them as arbitrators. Many of these 
would probably be willing to undertake the 
employment in question, and it might safely 
and conveniently be entrusted to them; 





while to put such duties upon the judges 
would be a most fatal mistake.” 

At first the government seemed disposed 
to accept Sir Alexander Cockburn’s sugges- 
tion, and a new tribunal, consisting of three 
legal commissioners, each with a salary of 
£2000 a year, was to have been constituted 
for the trial of election petitions and the 
hearing of appeals from the Revising Barris- 
ters who preside over the adjustment of the 
lists of parliamentary voters. But other 
counsels ultimately prevailed, and Mr. Dis- 
raeli’s ‘“‘Hustings Court,” as it was con- 
temptuously styled by some of his political 
opponents, was established pretty much in 
its original form. It cannot be said that the 
Lord Chief-Justice’s ominous prophecies 
have been fulfilled. No imputation has ever 
been cast on the impartiality of the Elections 
Petitions Judges; and serious as is the pres- 
ent delay in the disposal of litigious business 
in England, no portion of it can with any 
pretense to fairness be attributed to the act 
of 1868. The principle of giving the judica- 
ture control over the corrupt or w/tra vires 
conduct of political organizations and muni- 
cipal bodies is familiar to all citizens of the 
United States, and has in recent years re- 
ceived some remarkable extensions in Eng- 
land. Of this tendency the Parnell Com- 
mission is the most glaring and the most 
questionable example. Curiously enough, 
Sir Alexander Cockburn’s arguments have 
in the present year been borrowed — without 
acknowledgment — by the opponents of Mr. 
Balfour’s Local Government Bill for Ireland. 


THE PATENT OFFICE. 


Under the early procedure for taking out 
letters patent for inventions, there were six offi- 
ces through which an application for a patent 
passed before the grant was issued under the 
great seal. The policy ofthis multiplication 
of offices is thus stated by Lord Coke: 
‘‘Such was the wisdom of prudent antiquity 
that whatsoever should pass the great seal 
should come through so many hands to the 
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end that nothing should pass the great seal, 
that is so highly esteemed and accounted of 
in law, that was against law or inconvenient, 
or that anything should pass from the King 
any ways, which he intended not, by undue 
and surreptitious means.” This reasoning 
obviously lost its force however when letters 
patent came to be granted at the peril of 
the grantee, and when after the introduction 
of the practice of enrolling a specification, 
the patentee was judged upon his own deed ; 
but the number of offices was not reduced 
till the Patent Law Amendment Act of 1852, 
and these offices seem largely to have ex- 
isted for the purpose of extracting fees from 
the patentee at various stages. Under that 
statute they were reduced to the office of the 
Commissioners of Patents, in which all pro- 
ceedings took place. Whenthe Patent Act, 
1883, which invests the Patent Office with 
some of the functions of a legal tribunal, 
passed into law, a joint committee was ap- 
pointed by the Board of Trade and the Treas- 
ury to advise as to the reconstitution of the 
office of the Commissioner of Patents and as 
to the formation of a properly qualified staff 
of examiners. The recommendations of the 
committee having been generally approved, 
the requisite staff was appointed and the Pa- 
tent Office was opened to the public at ten 
A. M., on Jan. 1, 1884. 

There were numerous competitors for the 
honor of being the first applicant under the 
new act. Number one was eventually ob- 
tained by a Scotchman who came from Glas- 
gow, and arrived at the Patent Office over 
night. The whole office is under the con- 
trol of the Comptroller General of Patents 
(Sir Henry Reader Lack), subject to the 
Board of Trade, and there is a large staff of 
examiners who perform the examining func- 
tions of the office. 

In addition to the printed specifications of 
British and foreign patents, the Patent Office 
Library contains the best collection of works 
relating to the applied sciences at present 
accessible to the general public, and is spe- 





cially rich in foreign technical and periodical 
literature. 

The practical working of the Patent Office 
and the points at which it acts as a Court of 
Law will be best illustrated by a brief outline 
of the procedure to obtain a patent. An ap- 
plication for a patent must be made in the 
form prescribed by the act of 1883, and 
must be left at or sent by post to the Patent 
Office. This application must contain a 
declaration that the applicant is in possession 
of an invention whereof he, or, in the case of 
a joint application, one or more of the appli- 
cants, is the true and first inventor, and must 
be accompanied by either a provisional or a 
complete specification. The provisional spec- 
ification describes ‘‘the nature of the inven- 
tion,” and must be accompanied by drawings 
ifrequired. The complete specification must 
‘particularly describe and ascertain the na- 
ture of the invention, and in what manner it 
is to be performed,” and must also, if required, 
be accompanied by drawings. A specifica- 
tion, whether provisional or complete, must 
commence with the Zi#/e of the invention, and 
in the case of a complete specification must 
end with a distinct statement of the invention 
claimed. The same drawings may accom- 
pany both specifications. The Comptroller 
refers every application to an examiner, 
whose duty it is to ascertain and report 
whether the nature of the invention has been 
fairly described and the application, specifi- 
cation and drawings, if any, have been pre- 
pared in the prescribed manner, and the title 
sufficiently indicates the subject-matter of 
the invention. Ifthe examiner reports ad- 
versely to the applicant on any one of these 
points the Comptroller may refuse to accept 
the application, or require the application, 
specification or drawings to be amended be- 
fore proceeding further, and in the latter case 
the application, if the Comptroller so directs, 
may bear date as from the time when his re- 
quirement was complied with. An applicant 
may appeal from the Comptroller, refusing 
to accept an application or requiring an 
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amendment, to the Law Officer, i. e. the At- 


torney or Solicitor-General, and the Law. Of- 
ficer hears the applicant and the Comptrol- 
ler and makes an order determining whether, 
and subject to what conditions, if any, the 
application is to be accepted. Upon the ac- 


ceptance of the application the Comptroller | 


gives notice to the applicant. If after an ap- 
plication has been made, but before the pa- 
tent thereon has been sealed, another applica- 
tion for a patent is made, accompanied by a 
specification bearing the same or a similar 
title, the Comptroller, if he thinks fit, on 
the request of the second applicant or his le- 
gal representative, may within two months of 
the grant of a patent on the first application 
either decline to proceed with the second or 
allow the surrender of the patent granted 
thereon. 

An applicant whose invention is sufficient- 
ly matured, may deliver a complete specifi- 
cation in the first instance, i. e. along with 
his application. The advantages of this 
provision are that a patent can be taken out 
more quickly and at less expense, and that 
the applicant is at once secured against in- 
fringers. But this course ought only to be 
followed when the invention has been per- 
fected. If the applicant does not leave a 
complete specification with his application, 
he may leave it at any subsequent time with- 
in nine, or, if the Comptroller grant him an 
extension, ten months thereafter. Unless a 
complete specification is left within the pre- 
scribed time, the application is deemed to 
be abandoned. When a complete specifica- 
tion is left after a provisional, the Comptrol- 
ler refers both to an examiner for the pur- 
pose of ascertaining whether the complete 
specification has been prepared in the pre- 
scribed manner and whether the invention 
particularly described therein is substantial- 
ly the same as that described in the provision- 
al specification. If the examiner report 
against the applicant the consequences 
above noted in connection with provisional 
specifications again follow. Unless a com- 





plete specification is accepted within twelve, 
or, by leave of the Comptroller, fifteen months 
from the date of the application, it becomes 
void. The reports of the examiners are not 
in any case published or open to public in- 
spection, and are not liable to production or 
inspection in any legal proceedings, unless 
the court or officer having power to order 
discovery in such proceedings, certify that it 
is desirable in the interests of justice, and 
ought to be allowed. 

On the acceptance of the complete speci- 
fication the Comptroller advertises the fact, 
and the application and specification, or 
specifications, with drawings, if any, are then 
for the first time open to public inspection. 
Any person may at any time within two 
months from the date of the advertisement 
of the acceptance of a complete specification 
give notice at the Patent Office of oppo- 
sition to the grant on the ground (a) of the 
applicant having obtained the invention from 
him or from a person of whom he is the 
legal representative, or (J) that the invention 
has been patented on an application of prior 
date, or (¢) on the ground that the complete 
specification describes or claims an inven- 
tion other than that described and claimed in 
the provisional, and that such other inven- 
tion forms the subject of an application made 
by the opponent in the interval between the 
leaving of the provisional and of the com- 
plete specification, but on no other grounds. 
Where such notice is given, the Comptroller 
notifies the opposition and other applicant, 
and then on the expiring of the two months 
above referred to hears the applicant and 
the opponent, who must be a person inter- 
ested in the grant which he is opposing, and 
decides between them, subject to an appeal 
to the Law Officer. The parties both be- 
fore the Comptroller may be represented by 
patent agents or by counsel, who in such 
cases may accept instruction from patent 
agents direct without the intervention of a 
solicitor. The Law Officer is also enabled 
to obtain, if he think fit, the assistance of 
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an expert, and to fix his remuneration, with | 


the consent of the Treasury. If there is no 
opposition, or, in case of opposition, if the 
decision is in favor of the applicant, the 
Comptroller causes letters patent to issue 
under the seal of the Patent Office. No 
proceedings for the infringement or revoca- 
tion of a patent once issued can be taken in 
the Patent Office, or it may be added, in the 
county courts. 

Patent practice is in England one of the 
most, perhaps we might say without exag- 
geration the most lucrative branch of legal 
business. Among the leading patent experts 
at the bar were Sir Richard Webster (while 
he was in general practice), Mr. Fletcher 
Moulton, Q.C., Mr. Lewis Edmunds, Q. C., 
who recently attained the almost unique 
distinction of taking “silk” at the age of 
thirty-five, and Mr. Roger Wallace. 

The Patent Office is also the headquarters 
of designs and trade-mark business, and 
similar rules of procedure to those just de- 
scribed apply to these branches of industrial 
property, except that the appeal from the 
Patent Office is not to the Law Officer, but 
to the Board of Trade, who may, and fre- 
quently do, refer it to the High Court. 

In recent years there has been a move- 
ment in England in favor of the naturalization 
here of some form of the preliminary exam- 
ination into the novelty of patents prevailing 
in America. But as yet nothing practical 
has come of it. 


THE COUNTY PALATINE COURTS. 
Three English counties have had Palatine 
Courts: Chester, Durham and Lancaster. 
Of these the first two were created by 





immemorial usage, the last by Edward III. 
The County Palatine of Chester was abol- 
ished by the statute 1: George IV and 1 
William IV, ch. 70. The Judicature Act of 
1873 transferred to the High Court of Justice 
the jurisdictions of the Court of Common 
Pleas at Lancaster and the Court of Pleas at 
Durham. But the equity sides of those 
Palatine Courts were retained and are now 
regulated by various statutes which closely 
assimilate their procedure to that of the 
Chancery Division. The judge of the Lan- 
caster court is styled Vice-Chancellor, and 
appeals lie from his decisions to the Court 
of Appeal. The office of Vice-Chancellor of 
the Palatine Court of Lancaster, which has 
attached to it a salary of £3500 a year, has 
recently been vacant. It was conferred by 
Lord James of Hereford, the present Chan- 
cellor of the duchy of Lancaster, on Mr. 
Samuel Hall, Q. C., formerly the Attorney- 
General of the duchy. 


THE STANNARY COURTS. 


The “tinners” of Devonshire and Cornwall 
are provided with local tribunals called the 
Stannary Courts —of the same limited juris- 
diction as those of the Counties Palatine, ‘in 
order that they may aot be drawn from their 
business, which is highly profitable to the 
public, by following their law-suits in other 
courts.” The judge of these courts is styled 
a Vice-Warden, and an appeal formerly lay 
from his decisions to the Lord Warden, and 
finally to the Privy Council. But the Judi- 
cature Act of 1873 transferred all the juris- 
diction of the Lord Warden to the Court of 


Appeal. 


LEx. 
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THE GAME OF POLITICS AS A CRIMINAL CONSPIRACY. 


By ARCHIBALD R. Wartson. 


HE candidate and the political boss, 

now, as well as at all times of activity, 
excitement and manipulation in political 
circles, will do well to exercise a certain 
amount of discretion and circumspection in 
their deals with each other, or what is re- 
garded by most such as a legitimate part of 
the game of politics, may, before the parti- 
cipants are well aware of it themselves, de- 
velop into an offense of a nature no less 
grave than that involving the perversion 
and obstruction of public law and justice, — 
and of a name no less suggestive of death 
or dungeon as a punishment than that of 
“criminal conspiracy.” A very few years 
ago, a candidate for the office of Commis- 
sioner of Public Works of the City of New 
York was, with his co-defendant, declared 
to be guilty of conspiracy on account of a 
compact between the two, by which the 
candidate, in order to secure the influence 
of the other, to the end that he might ob- 
tain the desired place, agreed, if he did 
obtain it, that the office should be con- 
ducted in all respects according to the 
wishes and secret dictates of the man of 
influence.’ A letter alleged to have been 
written by the candidate to his ‘“ associate 
in crime” was introduced in evidence, and 
relied upon by the prosecution, the terms 
of which assuredly promised a very complete 
subservience on the part of the office-seeker 
to the will of the person upon whose in- 


fluence he relied for success. The letter | 


was as follows : — 
“NEw YORK, DECEMBER 26th, 18—. 
“ Esq. 
“Dear Sir: 
“In consideration of your securing not less than 








four County Democracy aldermen who shall vote for | 


my confirmation as Commissioner of Public Works, in | W@Y of a conviction for conspiracy, in which 


the event that the Mayor shall send in my name for 


that office, I hereby agree to place my resignation as | 


1 People v. Squire, 20 Abb. New. Cas., 368. 





commissioner, in case of my confirmation, in your 
hands whenever you may demand the same, and 
further to make no appointment in said office without 
your approval, and to make such removals therein as 
you may suggest and request, and to transact the 
business of said officé as you may direct. 

“ Very truly yours, 


” 





In this case the combination appears 
more than ordinarily corrupt, by reason of 
the fact that the person who it was designed 
should secretly manage and control the 
office was ineligible to it himself, as being 
a contractor, whose business it was to pro- 
cure and execute such contracts as might 
be awarded him by the Board of Commis- 
sioners. Under such circumstances the in- 
dictment, it seems, justly charged that the 
undertaking was “to the manifest perver- 
sion and obstruction of the due administra- 
tion of the laws, to the pernicious example 
of all others in like case offending against 
the form of the statute in such case made 
and provided, and against the peace of the 
people of the State of New York and their 
dignity.” The crime of conspiracy at com- 
mon law is of a peculiar nature, involving, 
as it does, almost metaphysical considera- 
tions,— the mere agreement between the 
confederates constituting the offense, with- 
out any execution of intent whatever. In 
New York, and other States, some “ overt 
act” is required by statute, though it is not 
at all necessary that the object of the con- 
spiracy should be accomplished, or even 
that the overt act should have any practical 
operation in the furtherance of the joint 
purpose. In this condition of the law, there- 
fore, an unsuccessful candidate might have 
disgrace added to disappointment, in the 


event he would doubtless consider himself a 
much abused person; or the elation of the 


| successful candidate might be transformed 
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into dismay by a prosecution at the instance 
of an envious, but less unscrupulous rival, 
or one perhaps who considered it unneces- 


sary to “conspire.” Therefore, we say, 
extreme caution should be exercised in the 
adjustment of the “machine.” Certainly 


the writing of such or similar letters as the 
one which we have just seen, should, in 
prudence, be eschewed. Seriously, though, 
such a disclosure as this is very suggestive 
of speculation as to just how far, and to 





what extent, in the average case, the influ- 
ence of the ‘‘boss” extends beyond the 
nominating convention and the polls, and 
controls the candidate after he has become 
the office-holder. Do the ones favored of 
the bosses in most instances bargain for 
favor by such compacts, express or implied? 
We ask for information, merely, and promise 
immunity from prosecution or blackmail, so 
far as we are concerned, to any one who 
will enlighten us. 





LONDON LEGAL LETTER. 


LONDON, October 3. 


HE all-pervading incident in local legal circles is 
the interminable vacation which is dragging its slow 
length through the dullest days of a specially dull season. 
The Courts closed, nominally, on the 12th of August, but 
practically nearly a week before that date. The next term 
does not begin until the 24th of Octobes, and, as that 
happens to be Saturday, which is always a half holiday, no 
business will be taken until the following Monday or 
Tuesday. Thus three months of enforced idleness will 
have been the experience of every barrister before the 
courts are open for him to resume his work. To many 
men, those who depend for their daily living upon their 
prefessional earnings, this means anxiety and misery and, 
in many instances, acute privation, and sometimes actual 
want. To nearly every member of the Bar it means 
ennui and unhealthy idleness. It is absurd to suppose 
that the average man with a busy occupation, in which he 
is interested, can every year contentedly spend three 
months at the seaside or on the Continent, or with fishing- 
rod or gun in hand. As a matter of fact, all but a very 
few have willingly finished their holidays and enjoyed all 
the rest they care for weeks ago. They are now back in 
town longing for work, but unable to engage in it. Few 
come down to their chambers, for they know that no work 
is awaiting them, and the Courts of the Temple are 
deserted, except for the office-boys and clerks, while the 
buildings are given over to painters and plasterers. 

Every year there goes up a protest from the Junior Bar 
against the length of the vacation, and from many solic- 
itors at the delays to litigation which it necessitates; but 
the old order is maintained because those who alone could 
establish a reform, the judges and the leaders, are those 
only who find pleasure in the present state of affairs. 
Most of these officials make extended tours on the Conti- 
nent, and then return for a round of country houses and 
for the pheasant shooting, which begins on the first of 
October. 

There is one official, however, who by law is forbidden 
to go out of the country, and that is the Lord Chancellor, 
who, as Lord Keeper of the Great Seal, must always guard 





that emblem of sovereign power in his personal custody, 
and to take it out of Great Britain would be an act closely 
bordering on high treason. When Cardinal Wolsey was 
Lord Chancellor to Henry VIII he carried the sea! with 
him on a visit to France, and that act was one of the causes 
which ultimately led to the fall of the great Churchman. 

The Great Seal is a double silver die into which, with 
painful care, molten wax is poured when an impression is 
required fora statedocument. It is as large asan American 
waffling iron, and its appearance in this respect doubtless 
inspired some mischief which once occasioned its custodian 
a good deal of anxiety. The story goes that while Lord 
Chancellor Brougham was staying, in 1833, at Rothie- 
murchus, the Scottish residence of the then Dowager 
Duchess of Bedford, the ladies of the party got possession 
of the Great Seal and hid it. After the Lord Chancellor 
had become thoroughly alarmed, apprehending that some- 
one had abstracted it for purposes of evil design to the 
state, the ladies relieved his anxiety by promising to assist 
in the search for it if he would submit to be blindfolded. 
In this condition he was taken over the house and finally 
brought up opposite a tea-chest in the kitchen, where the 
Seai was discovered buried in the tea. In his joy in 
regaining possession of it he further submitted to see it 
used for making pancakes which, as they were turned out, 
bore the impress of the royal arms. 

There are now, or will be before this sees the light, no 
less than ten judges of the High Court who are entitled to 
retire on pension. Two of these, the Master of the Rolls 
and Sir Henry Hawkins, are very old men, but the in- 
firmity of age sits comparatively lightly upon them. They 
show no disposition to retire until compelled to do so, and 
the Master of the Rolls, judging by his appearance off 
the bench, will hold physical compulsion at arm’s length 
for some time to come. He constantly suggests, as he 
walks through the corridors of the Court, clad in garments 
that would outshine the best dressed young lawyer on 
Piccadilly, the gay picture of Sir Adonis Evergreen as 
presented by Charles Matthews. There is, however, gossip 
constantly afloat as to his successor, and this may mean 
that the Bar and the public differ with him as to the prob- 
able date of his retirement. The Mastership of the Rolls 
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is a splendid position. It carries with it a salary of 
$60,000 a year and the presidence of the Court of Appeals, 
a court whose working days are not oppressively numer- 
ous throughout the year. Should Lord Esher be induced 
to resign, the vacancy will, of course, be offered in the first 
instance to the Attorney-General, Sir Richard Webster; and 
if he accepts it, Sir Edward Clarke will be made Attorney- 
General. But Sir Richard Webster makes no secret, it is 
said, of his intention to wait for the reversion of the wool- 
sack, and as the present Lord Chancellor will remain on 
that elevated seat as long as the. present Government is in 
power, it will be five or six years yet, in all probability, 
before Sic Richard Webster can become Lord Chancellor. 
Then, too, it is universally recognized that, while Sir 
Edward Clarke is not altogether fitted for the Mastership 
of the Rolls, he would make a model Lord Chief Justice. 
You who have seen the present “Chief” in America, will 
know that he has rugged health, and you will have discov- 
ered that he has such attainments and qualities as make us 
all frequently wish that he may be long spared to rule over 
us on the Queen’s Bench. Sir Edward Clarke must, there- 
fore, also wait, we hope, a long time before his ambition 
can be realized. But he is young and vigorous, and can 
afford to wait. The solution of the matter will doubt- 
less be found in the appointment of Sir Robert Finlay, the 
present Solicitor-General, to be Master of the Rolls, should 
a vacancy occur, while both Sir Richard Webster and Sir 
Edward Clarke wait with good-natured submission until 
their aspirations can be realized. 

The first fruits of the Society of Comparative Legislation 
have appeared in a most entertaining initial number of its 
‘* Journal.” Itis highly interesting, not only as showing the 
practical results of the Society’s work, but on account of 





its inherent merit. Nearly one-half of the volume of 133 
pages is taken up with a review of the legislation in 1895 
of the sixty Legislatures of the British Empire. It will, 
therefore, be of great value as an historical record to all 
who are concerned in technical matters connected with 
legislation and law-making, and to all students of sociol- 
ogy. It contains also an analysis, by Mr. Schuster, of the 
German Civil Code, one of the most important creations of 
modern legal science. Sir Courteney Ilbert, to whose 
ability and energy the Society owes its origin, contributes 
an essay on the application of English law to the natives 
of India, and although this subject may not be of practical 
value to American readers, it will be of philosophical 
interest. The work of new legislation inthe United States 
is reviewed by the Honorary Secretary of the Society, Mr. 
Albert Gray, who has acquired his information from the 
“‘State Library Bulletins” of New York. These Bulletins, 
I am glad to say, are highly appreciated in this country by 
the few into whose hands they have fallen. The second 
number of the Society’s ‘‘ Journal” will probably appear 
during the winter, and it will contain matter that will be 
of especial value and interest to all American lawyers, as 
its principal feature will be Master Macdonel’s paper on 
the “‘ Comparative Costs of Legislation.”” The information 
for this paper has been obtained with great care and great 
personal trouble from correspondents throughout the 
United States, Canada, and all European countries and the 
English colonies. In New York, for example, reports have 


been received from leading lawyers in Boston, New York, 
Chicago, St. Louis, New Orleans, Denver and San Fran- 
cisco,to whom the same set of inquiries were addressed. 
| How their replies agree and what tariff of fees and costs 
| can be gathered from them the report will reveal. 

SturF Gown. 
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CURRENT TOPICS. 


A Critic WHO Is Just RIGHT!— “Modesty is 
what ails me,” said Artemus Ward, and the Chairman is 
generally too modest to reproduce the kind things said 
to him by his editorial and professional brethren, but 
really, the March wind from Canada never has blown 
to him anything else so grateful as the following from 
Mr. Charles Morse’s ‘‘ Causerie,” in the March number 
of the “ Canada Law Journal,” which has just come to 
his notice. He accepts it, Horace and all, very grate- 
fully :— 

“The Boston University Law School is tobe congratulated 
upon having secured the services of Mr. Irving Browne as 
one of its lecturers. Mr. Browne’s scholarly ability as an 
editor and treatise-writer have won for him a distinguished 
reputation both at home and abroad ; while his witty pro- 
ductions in legal verse have a rare charm for those who de- 
light to blend the strong waters of case-law with the nectar 
of Helicon. The latest honor conferred upon him prompts 
us to hurl a bit of Horatian philosophy at him and say,— 

‘ Mediocribus esse poetis 
Non homines, non di, non concessere columnz !’” 


A SMUDGE ON THE MIRROR. — The following de- 
serves reproduction in full: — 


“Mr. Frederic William Maitland is no respecter of legal 
traditions and myths. On the contrary he is an iconoclast 
of the most ruthless kind, and whenever he penetrates into 
the temples where our professional forbears were wont to 
worship, the idols and oracles there statant and couchant 
have a very bad quarter ofan hour. In his‘ Introduction to 
the Parliament Rolls of 33 Edward I,’ he very effectually 
dispelled some clouds of error that had long enveloped the 
origin of the remedy by petition of right. In the ‘ History 
of English Law before the time of Edward I,’ written by 
him conjointly with Sir Frederick Pollock, he reforms some 
false and deep-rooted notions as to the authorship and au- 
thenticity of certain archaic repositories of the common 
law, such as the works known as ‘ Leges Henrici,’ ‘ Leges 
Edwardi Confessoris,’ the ‘Tractatus de Legibus et Con- 
suetudinibus Anglia,’ and the ‘Dialogus de Scaccario.’ 
But all his previous assaults upon the citadel of legal fiction 
are put into the shade by his recent fatal cudgelling of the 
‘ Mirror of Justices.’ Now to such of us as were launched 
upon the deeps of the common law in the old days when 
Coke upon Littleton and Blackstone’s Commentaries were 
still the chief beacons that illuminated that ‘ weltering waste,’ 





the ‘ Mirror’ was a work not to be approached lightly or to 
be spoken of with irreverence. We bore in mind that my 
lord Coke lauded it as ‘a very antient and learned treatise 
of the laws and nsuages of this kingdom of England,’ and 
that Lord Somers regarded it as of equal authority with 
Bracton and Fleta. Nor indeed did we find the work lacking 
esteem even in our own times and in American courts. In 
the well-known case of Briggs v. Light Boats, etc. (11 Al- 
len, p. 166), Mr. Justice Gray refers to the ‘ Mirror’ as an 
authority to show that in the early days of English law the 
sovereign was amenable to an ordinary action at the suit of 
a subject. This then being premised, it will not be won- 
dered at that we old-fashioned people sustain a very pro- 
nounced shock when we peruse Mr. Maitland’s Introduction 
to the edition of the work in question recently published by 
the Selden Society. We are not fond of neologisms asa 
rule, but we must say that the adjective ‘baresark,’ as 
coined at Mr. Ryder Haggard’s mint, seems to most aptly 
express the state of mind produced in Mr. Maitland by the 
many proofs he finds of the author of the ‘ Mirror’s’ per- 
sistent trifling with historical facts. Indeed, to judge from 
the strenuousness of Mr. Maitland’s language, neither Bar- 
on Munchausen nor Count Cagliostro could hold the palm 
of mendacity against this ancient commentator upon the 
common law. Let us quote from his screed: ‘Our author’s 
hand is free, and he is quite able to do his lying for himself, 
without any lying from Geoffrey of Monmouth or any other 
liar. He will not merely invent laws, but he will invent 
legislators also ; for who else has told us of the statutes of 
Thurmod and Leuthfred? The right to lie he exercises un- 
blushingly. . . . Religion, morality, law, these are for him 
all one ; they are for him law. ... That he deliberately 
stated as law what he knew was not law, if by law we mean 
the settled doctrines of the king’s court, will be sufficiently 
obvious to anyone who knows anything of the plea rolls of 
the thirteenth century.’ It is quite obvious that Mr. Mait- 
land’s manner here has not that repose which stamps the 
caste of the dispassionate critic ; but nevertheless he quite 
effectually disposes of the ‘Mirror’s’ claims to authority, 
and consigns it forever to the charnel house of defunct im- 
postures.” 


Mr. Morse will pardon us, we are sure, if we point 
out exactly what Mr. Justice Gray did say on the sub- 
ject. It is as follows: — 

“The petitioners contend that at common law the sov- 
ereign could be sued without his consent. But it is, to say 
the least, very doubtful whether this position can be main- 
tained. The earliest assertion, in an English law book, of 
the king’s liability to an action, is probably the statement 
in the Mirror of Justices,” etc. ‘ But the Mirror is of no 
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great authority in matters of earlier history.” (Citing 
Palgrave and Reeve.) 

We really don’t know what might not happen to 
Mr. Morse, if he should drop in at the Supreme 
Court at Washington, and Mr. Justice Gray should 
recognize him as the person who attributed to him 
such faith in the Mirror. His conclusion in the case 
cited was quite to the contrary. 

The question whether the king was subject to suit 
was very learnedly examined by Iredell, J., in the 
celebrated cause of Chisholm & Georgia, 2 Dall. 419. 
He cites Comyn’s Digest to the statement that ‘ until 
the time of Edward I, the King might have been sued in 
all actions as a common person.” This appears to 
be derived from Thelwall’s Digest, printed in 1579. 
We have not access to that ancient authority, but 
neither Comyn nor Iredell, J., says anything about 
the Mirror. Mr. Justice Gray quotes Bacon to the 
statement that the king could be sued was ‘‘an old 
fable,” and referring to the fines paid to the king, 
before Magna Charta, to obtain justice, he says: «It 
can hardly be believed that the subject could have a 
writ, as of course against the king, when he was de- 
pendent on the king’s favor for the right to sue a 
fellow-subject.” 


THE SAGE CASE.—Mr. Russell Sage does not 
deserve his name. He is a very foolish man, for 
instead of buying off that person whom he hysterically 
pulled between his body and the threatening dyna- 
miter, to the grievous corporeal injury of the unwilling 
intervener, for a few thousand dollars, or paying off 
the first verdict, $25,000, he has persisted and gone 
through the courts three times, untila verdict of 
$40,000 has just been affirmed by the Supreme Court, 
and now he asks the Court of Appeals to give 
him a new trial so that another jury may increase 
the award! A hundred thousand dollars will not 
cover his outlay. On the other hand, it might bea 
curious speculation to imagine how much will be left 
to the victorious party. ‘* But *twas a famous victory,” 
and like many another such, it will leave the victor 
but little, if any, better off than the vanquished. 


UNEXPECTED FIRE. — Another case in which the 
plaintiff contended for too much foresight on the 
part of the carrier is one in Missouri, Sullivan v. 
Jefferson Ave. Ry. Co., 32 L. R. A. 167, where it 
was held that a lady passenger whose light, gauzy 
summer dress is ignited on an open street car in the 
summer by a match carelessly thrown by another pas- 
senger after lighting a cigarette cannot hold the 
street railway company liable for her injuries, where 
the servant in charge of the car was not chargeable 





with any negligence. It was quite enough that the 
car was promptly stopped and that the driver burned 
his hands in his efforts to pull the dress off. The 
Court thought that “the most prudent man would 
never have thought of such an accident, nor have 
furnished such a car in such weather with fire-extin- 
guishers.” Certainly not—not half so much as of 
having on board a chest of ice for possible cases of 
sunstroke. 





NOTES OF CASES. 


PERFERVID COUNSEL.—JIn State v. Shawn, 4o 
W. Va. 1, the defendant, convicted of murder, and 
condemned by the jury to death, demanded a new 
trial on account of the following language of the prose- 
cuting officer to the jury: ‘‘If you sentence the 
prisoner to the penitentiary for life, it won’t be five 
years till he will be let out on some excuse or pretext, 
and return home to enter on a new course of crime.” 
‘¢ This is the grand culmination ofan epidemic of crimes 
that have been committed in this county.” ‘«* He is so 
steeped in crime that he has no friend to sit beside 
him during his trial.” The first sentence quoted was 
uttered in connection with a reference to the pardon of 
the Chicago anarchists by Gov. Altgeld. There 
seems to have been no exception by the prisoner’s 
counsel except to that sentence, and the Court re- 
marked that ‘« the attorney was perhaps going too far 
away on examples,” but gave no instruction to disre- 
gard it. The Court denied a new trial, on the 
ground that the language did not appear to have pre- 
judiced the prisoner. There was no doubt of the 
murder; the Court said it was ‘¢a sedate and atro- 
cious murder,” and that *‘ the evidence showed him 
wicked, and desperately bent on great crime.” One 
judge, concurring in the result, dissented from the ar- 
gument of the main opinion, apparently because of 
his opposition to capital punishment. He thinks that 
‘*no man who is not totally depraved ” should be de- 
nied the opportunity for repentance afforded by life- 
imprisonment, and winds up with an aspiration to God 
for mercy on the soul of the prisoner. In strong con- 
trast with this decision is that in Kansas City etc. R. 
Co. v. Sokal, 61 Ark. 130, counsel for plaintiff pro- 
posed to read the papers on which a change of venue 
had been granted to defendant on account of local 
prejudice. Defendant’s counsel objected, and plain- 
tift's counsel said: «It is the hit dog that always 
howls.” The court said, ‘‘I expect that is an im- 
proper argument.” Plaintiffs counsel insisted that 
he had a right to read the record to show that the 
feeling in the original county was deemed by de- 
fendant so strongly against them that they could not 
have a fair trial there. This was held to be prejudicial 
error, and a new trial was awarded. 
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MILEAGE Books. —In Eaton v. McIntire, 88 Me. 
578, it is decided that a railway conductor may de- 
tach coupons from any part of a mileage book that he 
chooses, and is not bound to heed the request of the 
passenger to take them from the back. The Court 
regards the evidence of the custom to detach them 
from the front as conclusive. ‘+ What is customary 
is generally lawful. Custom makes law,” say the 
Court. It is difficult to conceive of a man so fond of 
law that he would sue a railroad company for conver- 
sion of his mileage book in such circumstances. His 
love of mathematical order must have cost him a snug 
sum of money. 


CHRISTIANITY IN THE Law. —In Mayer v. Frobe, 
40 W. Va. 246, the Court overrule their former deci- 
sions in 31 W. Va., and restore their precedent hold- 
ing that exemplary damages are recoverable in certain 
cases. The judge who writes the chief opinion puts 
this on the somewhat fantastic ground that such dam- 
ages are recognized by the Mosaic law, ‘in propor- 
tion to the evil intent of the wrongdoer.” The judge 
regards this as ‘¢ a more valid, ancient and sacred rea- 
son,” and adds that ‘* the common law is not agnos- 
tical, atheistical, or even deistical, but is unswerv- 
ingly theistical. As its crowning glory and chief excel- 
lence, it believes in the God of Moses.” In answer 
to this, four of the judges file a memorandum disclaim- 
ing their intention to assert for the law ‘+ any particu- 
lar, distinctive, Christian creed or dogma”; deny- 
ing that it is the duty of the Court «* to expound re- 
ligious principles, or expressly or impliedly disparage 
any man’s belief”; professing «‘ the highest respect 
and regard for Christianity,” but deeming it improper, 
in a judicial opinion,‘‘ to appear to espouse or enforce 
any particular or distinctive Christian creed.” So 
the red-hot topic of exemplary damages has even 
burned its way into theology! Judge Dent pronounces 
a very pious and edifying opinion, but if his reason- 
ing were followed into other channels, an imitation of 
the Mosaic code would result in some queer conse- 
quences. This action was by a wife, under the civil 
damage act, and she had a verdict of $750. We 
have no disposition to quarrel with any law or deci- 
sion that renders a drunken husband worth $750 to 
his wife. 


‘¢ GUEST.” — It is said that a justice of the New 
York Supreme Court recently charged the grand jury 
that a person, living in the place where the hotel is 
conducted, who boards during the week at some 
other premises and only takes a meal or a lunch at 
the hotel on Sunday, is not a ‘* guest” within the 
meaning of the Raines law. He declared that this 
practice was clearly an evasion of the law. As upon 





this ruling an indictment was found against a hotel 
proprietor, the question may be taken before a higher 
court. It is not altogether clear that the judge is 
right. It has been held that purchasing liquor at an 
inn constitutes one a guest. McDonald v. Edgerton, 
5 Barb. 560. The contrary was held in Queen v. 
Rymer, 2 Q. B. Div. 136, the bar being part of the 
hotel, but having a separate street entrance, and the 
drinker living within twelve hundred yards. 


RUNNING AT LARGE. —In Briscoe v. Alfrey, Ar- 
kansas Supreme Court, 30 L. R. A. 607, it was held 
that a jackass, which escaped from its enclosure, 
without the negligence of its owner, was ‘* not running 
at large,” within the meaning of astatute charging the 
owners of animals running at large with all injuries 
inflicted by them. The Court said: «+ It is the inten- 
tional or negligent permission of the owner for his 
animal to run at large which subjects him to the civil 
and penal consequences prescribed by the statute. 
Whether the owner has exercised such care as the 
law requires if the facts are disputed is a question for 
the jury. The following authorities are cited to sup- 
port the views we have expressed. Bishop, Non- 
Cont. L. §§ 1220 ef seg.; Wolf v. Nicholson, 1 
Ind. App. 222; McBride v. Hicklin, 124 Ind, 499; 
Rutter v. Henry, 46 Ohio St. 272; Leavenworth T. 
& S. F. R. Co. uv. Forbes, 37 Kan. 448; Fallon v. 
O’Brien, 12 R. I. 518, 34 Am. Rep. 713; Presnall v. 
Raley (Tex.) 27 S. W. Rep. 200; Klenberg v. Rus- 
sell, 125 Ind. 531 ; McIlvaine v. Lantz, 100 Pa. 586, 
45 Am. Rep. 400, —all cited by appellee’s counsel.” 

Add Wright v. Clark, 50 Vermont, 130; 28 Am. 
Rep. 496. There a hound kept for the chase, and 
chained when not hunting, was pursuing a fox, fol- 
lowed by his master and S., a fellow huntsman. 
While out of sight of his master, but near to S., the 
defendant accidentally shot him in firing at the fox. 
Held, that the dog was not ‘‘running at large” 
within the meaning of astatute authorizing the killing 
of animals. The Court dwell on the tractability of 
the dog, and avow that this dog was no more running 
at large «+ than a boy while going on an errand at his 
master’s command.” In Jennings v. Wayne, 63 
Maine, 468, the owner of a mare and colt turned 
them out to water Sunday afternoon, on the high- 
way of the defendant town. The colt ran away, 
and the plaintiff mounted the mare, took a turn in 
the halter around her nose, and pursued. While so 
doing, the mare broke through a culvert and was 
injured. It was held that the animals were not ‘at 
large without a keeper.” 

In Amstein v. Gardner, 132 Mass. 28; 42 Am. 
Rep. 421, a horse led on the highway escaped with- 
out his keeper’s fault, and was injured by a train on 
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an unfenced railway. Held that defendant was liable. 
In Russell v. Cone, 46 Vermont, 600, the owner of 
a horse was accustomed to ride it a distance of a mile 
and a half from home, and then turn it loose to 
return home, which it was trained and accustomed to 
do without loitering, being so checked that it could 
not feed upon the way, and persons being in waiting 
to receive it upon its arrival. Held, not «‘ running at 
large.” Animals escaping from the owner’s enclosure 
without his fault, are not ‘‘ running at large”: Coles 
v. Burns, 21 Hun. 249. In Thompson v. Corp- 
stein, 52 Cal. 653, it was held that cattle driven 
along a road, in charge of a herder, and casually 
eating the grass on the roadside, are not ‘‘ estrays” 
nor ‘‘ running at large.” 

The Iowa cases hold differently. In Welsh v. C. 
B. & Q. R. Co., 53 lowa, 632, a horse escaping from 
his owner’s control is ‘‘ running at large,’’ although 
he wears a bridle and halter. A team of horses 
running away are ‘‘running at large.” Inman v. 
Chicago etc. R. Co., 60 Iowa, 459. Where the owner 
of a mare and sucking colt was leading the mare, and 
the colt following strayed away, it was ‘‘ running at 
large.” Smith v. Kansas City, etc., R. Co., 58 
Iowa, 622. 

So, in O'Malley v. McGuin, 53 Wis. 353, cattle 
escaping into city streets were deemed liable to be 
impounded as ‘‘ running at large in a public place,” 
although they sought sanctuary in a Methodist camp- 
meeting ground, which was private property. 

A very extreme case is Goener v. Woll, 26 Minn. 
154, where a ram was held to be ** running at large” 
although he was running only on his owner’s land, 
and with other sheep belonging to him. It was 
deemed that the ram’s propensity to ramble imposed 
on its owner the duty of tying him up or strictly 
fencing him in. 


SALE OF TREES. —It is a rather nice metaphysi- 
cal question whether a sale of growing trees is a sale 
of an interest in lands or a mere sale of a chattel. 
There is a decided conflict on the subject. The cases 
are collected in Hirth v. Graham, 60 Ohio St. 57; 
40 Am. St. Rep. 641, and as Mr. Freeman says, 
‘« slightly preponderate in favor of the rule that such 
a contract is one concerning an interest in lands, and 
within the fourth section of the statute of frauds.” The 
subject is elaborately discussed in a note to Kingsley 
v. Holbrook, 45 N. H. 313; 96 Am. Dec. 182, and 
reference may usefully be had to Byasse v. Reese, 4 
Met. 372; 83 Am. Dec. 481. Very recently the 


Rhode Island Court have held such a contract to bea 
mere /icense, conveying no interest in the land. Fishv. 


1 





Capwell, 18 R. I. 667; 49 Am. St. Rep. 807. The 
Court very forcibly observe : ‘«¢ What the buyer pays for 
and expects to get is not an interest in land, but 
trees severed from land.” In agreement with this 
view are the courts of Massachusetts, Maine, Mary- 
land, Kentucky, Connecticut. On the other side are 
New York, New Jersey, Vermont, Alabama, 
Georgia, Indiana, Michigan, New Hampshire, Penn- 
sylvania, Wisconsin, Tennessee, Ohio, Mississippi, 
South Carolina, and the weight of authority in Eng- 
land. See notes, 19 L. R.A. 721. Some of the 
cases, however, effectuate the agreement as a license 
after execution and before revocation; so in Florida 
and Indiana. The preponderance in favor of the ap- 
plication of the statute seems quite decided, rather than 
‘«slight.” The question was very exhaustively exam- 
ined in an opinion of 27 pages, in Owens v. Lewis, 
46. Ind. 488; 15 Am. Rep. 295, upon authority, but 
there was very little discussion of the matter upon 
principle —as is generally the result when a judge en- 
slaves himself to a review of ‘all the cases.” There 
is a good deal of plausibility in the Rhode Island ar- 
gument based on the intention of the parties, but 
after all it seems not quite conclusive. A man might 
buy a house intending to move it off and cut it into 
firewood, and the seller might not intend to part with 
the ownership of the land beneath it, and yet while 
the house is standing on the land it is part of it, and 
the sale of it would seem to be a contract concerning 
an interest in land. 


DIGNIOR PERSONA. — We find ourselves more in 
sympathy with Judge Dent in his utterances in Board of 
Education v. Mitchell, 40 W. Va. 431, a case where 
a ‘¢*school-marm,” who had earned a little money in her 
vocation, married a notoriously insolvent man, and 
put those earnings, and some subsequent earnings, in- 
to land, successfully resisted the attempt of the hus- 
band’s creditors to gobble up her property. The 
Judge said : — 


“Husbands are so accustomed to their old and senile 
common-law prerogatives, which are slowly yielding to the 
nobler and more righteous enactments, that as barons not 
quite shorn of their strength, they still talk egotistically of 
their femes’ separate estates. They, in ordinary conversation, 
with a selfishness born of pride, cling to the exploded theory 
that whatever is my wife’s is mine alone, for she is, and yet 
is not, for I am. We are two in one, and I am the one, 
even though she supports me. 

‘¢* Man, poor man,’ said the pitying spirit, 
‘Dearly you pay for your primal fall, 

Some flowers of Eden you still inherit, 
But the trail of the serpent is over them all.’” 
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THE GREEN BAG. 


Editor the Green Bag. 

Mr. George H. Westley, in your June number, 
mentions “ the very clever manner in which Por- 
tia saved Antonio his pound of flesh.” Shake- 
speare was a great man, but if he was the little 
end of nothing of a lawyer, then “ Your Disgusted 
Layman” is a Mansfield. Just think of a lawyer 
coming any such shallow wriggle as Portia’s, to 
get a man off! If that dodge was tried before 
Judge , he would say “Oh Rats!” Send 
“a member of the Bar here” to try this case, 
and would hunt out “ Public Policy” or some 
such club to knock Shylock out with. Perhaps 
he would give Judge ’s “evasive answer” : 
“ Well, Mr. , that stuff is bald rot, and my 
opinion is that you know it.” Then in your 
“Notes” on page 268, you say that Greenleaf 
wasn’t apt on a joke. Well, if that was Mr. 
Greenleaf on Evidence, he could joke with a ven- 
geance. Didn’t the Green Bac itself tell the 
story of Mr. Greenleaf and the country justice? 
Those days lawyers used each to have his own 
pet squire, which squire always gave judgment 
for him (squires in our town do the same thing 
now). It happened once that Greenleaf and — 
somebody, perhaps Parsons—went out in the 
country, in a buggy to try a case before Parsons’ 
squire. They had to adjourn over dinner time, 
and when the two got through with the squire, to 
Parsons’ astonishment, the squire went against 
him. Coming home, Parsons said, “ Greenleaf, 
how did that squire come to give that case 
against me? He never gave one against me be- 
fore and this one was very plain for me.” “ Well, 
Parsons,”’ replied Mr. Greenleaf, “‘ while we were 
out for dinner, I told the squire that I was very 











much struck with his way of trying a case, and as | 





I had considerable business to try soon, I would 
like to have some of his blanks, and (raising up 
the cushion of the buggy) here they are at your 
service.” Thunder! Not capable of a joke? 
What was Parsons’ view on that point? 

Your DiscustED LayMAN. 





LEGAL ANTIQUITIES. 


Lorp CoKE says that the official reporters 
ceased about the end of the reign of Henry VII, 
and the reason he gives for it is sufficiently 
quaint: “So as about the end of the reign of 
Henry VII it was thought by the sages of the law, 
that at that time the reports of the law were suf- 
ficient, wherefore it may seem unnecessary and 
unprofitable to have any more reports of the law.” 


—__ we 





FACETIAE. 


“ Have you fixed up my will?” said the sick 
man to Lawyer Quillins. 

“Yes.” 

“‘ Everything as tight as you can make it?” 

“‘ Entirely so.” 

‘“< Well, now, I want to ask you something — not 
professionally, but as a plain, every-day man. 
Who do you honestly think stands the best show 
for getting the property?” 





JupcE X , in a western city, often shows 
impatience at the ancient wit of prosy attorneys, 
and sternly represses any attempt to break the 
quiet of the court-room by exciting the laughter 
of the spectators. On one occasion after the 
perpetration of a particularly mouldy joke, which 
caused a general groan, his honor said : — 

‘“‘ Mr. Smith, please remember you are address- 
ing the court, and not the audience.” 

“He probably thought your joke was old 
enough for the court to take judicial notice of,” 
suggested the opposing lawyer. 
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Mrs. Over: “ They say your husband is a | 
| Lord Chief Justice of England, and his delivering 


splendid cross-examiner in a law suit.” 
Mrs. TERMINER : “ Well, he ought to be — he’s 
cross as can be at home.” 


In a breach of promise case. The Court: 
“What is your age, madam?” The Plaintiff: 
“Must I answer?” ‘The Court: “You must.” 
The Plaintiff: “Why, Judge, I thought people 
didn’t have to testify against themselves.” 


“T HARDLY think,” said the lawyer, “ that you 
can get a separation from your wife on account 
of her making a practice of throwing things at 
the dog.” 

“But, Great Cesar, mister!” said the man 
with the haggard look and the black eye, “ nigh 
every time she throws at the dog she hits me.”’ 


Great Lawyer (in cross-examination) : “So 
you consider the prisoner an honest man, do 
you?” 

Wrrness : “ An honester man never lived.” 

GreaT Lawyer (superciliously) : “Will you 
kindly state on what you base that remarkable 
opinion?” 

Wirness (hotly) : “On the fact that he once 
tried to be a lawyer, and failed.” 


AN attorney in one of the Southern Counties 
of Pennsylvania was addressing a jury in a crimi- 
nal case, in which he desired to impress them 
with the correctness of the evidence of an old 
lady, who had testified in behalf of his client. 

Striking an attitude, he said: “ Gentlemen of 
the jury, you certainly will believe the testimony 
of this old lady. Her sun is set, her light has 
gone out, night is upon her. She stands with 
one foot in the grave, and the other on—on 
terra firma.” 


NOTES. 


THE AMERICAN Bar AssociaTION held its nine- 
teenth annual meeting at Saratoga Springs on 
Wednesday, Thursday and Friday, Aug. 19, 20 
This meeting was one of great and 


and 21. 





unusual interest by reason of the presence of the 


of the annual address. An audience of two 
thousand persons was present at the opening ses- 
sion, in the Convention Hall, on Wednesday 
morning, when the President of the Association, 
Hon. Moorfield Storey of Boston, delivered his 
address upon the prescribed topic, the “ Note- 
worthy Changes in Statute Law” made during 
the preceding year. This address was thought- 
ful and scholarly throughout, and was listened to 
with close attention, especially by the English 
guests of the Association. 

The afternoon sessions of the Association were 
devoted to the work of the Section on Legal 
Education. On Wednesday afternoon the Chair- 
man of the Section, Prof. Emlin McClain, 
delivered an address on “The Law’s Curricu- 
lum: Subjects to be Included, and Order of 
Presentation.” The paper by Prof. C. M. 
Campbell of Denver, Col., on “The Necessity 
and Importance of the Study of Common Law 
Procedure in Legal Education,” was, in his ab- 
sence, read by Prof. Russell of the University of 
the City of New York. Prof. Blewett Lee of the 
Northwestern University read a paper on 
“Teaching Practice in Law Schools.” 

At the evening session of the Association 
papers were read by Hon. James M. Woolworth 
of Nebraska, and by Joseph B. Warner, Esq., of 
Massachusetts. The members of the Association 
also attended a reception by Hon. George S. 
Batcheller, at his residence, and were presented 
to Lord Russell. The occasion was greatly en- 
joyed by the guests. 

On Thursday morning Lord Russell delivered 
his great address on “International Arbitra- 
tions.’”” The public interest in this most notable 
occasion was shown by the presence of a great 
audience of some five thousand persons, who 
greeted Lord Russell with hearty and prolonged 
applause. 

The fame and exalted position of the speaker, 
the importance of the subject, its application to 
pending affairs between England and America, 
and the occasion, made the address a matter of 
international interest. This address has been 
widely published and read. It is a notable one, 
by reason of its broadness of view, its force and 
its clearness of diction. The speaker stood be- 
hind a high reading desk, and read his address 
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in an easy but impressive manner, with very 
little gesture. 

At the session of the Legal Education Lecture 
in the afternoon, papers were read by Hon. J. 
Randolph Tucker of Virginia, on “The Best 
Training for the American Bar of the Future ” ; 
by Prof. James Colby of Dartmouth College, on 
“ The Collegiate Study of the Law” ; and a paper 
by Prof. Emmett of Johns Hopkins University, 
on “Legal Education in England,” was, in his 
absence, read for him. These papers were dis- 
cussed in a most interesting manner by Mr. 
Crackanthorpe of England, a member of the 
English Council of Legal Education, by Sir 
Frank Lockwood, Attorney-General Harmon, 
Hon. Henry Hitchcock of St. Louis, A. G. Fox, 
Esq., of New York, H. G. Ingersoll, Esq., of 
Tennessee, George Warvelle of Chicago and 
Prof. Sharp of Baltimore. 

Hon. Edward J. Phelps of Vermont was elected 
Chairman of this Section, and Prof. Sharp Sec- 
retary, for the ensuing year. 

At the evening session of the Association 
Montague Crackanthorpe, Q.C., read an inter- 
esting paper on “ The Uses of Legal History.’ 

The last afternoon session of the Legal Educa- 
tion Section was one of special interest. Austin G. 
Fox, Esq., of New York, read a paper on “ Two 
Years’ Experience of Law Examiners,” and 
Major J. W. Powell, of Washington, on the “ Study 
of Primitive Institutions.” Lord Russell took 
part in the discussions of these papers, and 
spoke in a most interesting way, concluding as 
follows: ‘I would like, before I sit down, to be 
allowed to express the admiration I feel, not 
only for the constitution of the Congress of the 
United States lawyers, but for the scheme of its 
operations and the wise purposes to which it 
devotes its efforts. Its work is not new to me. 
I have had the pleasure of seeing now for some 
years the record of its proceedings; and it is to 
me, as it was on hearing the admirable pres- 
idential address which was delivered on Wednes- 
day, in the highest degree refreshing to find that 
the profession of the law in this country is so 
earnestly alive to the responsibilities of its posi- 
tion, is so keen to observe, to weigh, to judge, to 
discriminate, to test the current of judgment and 
of legislation ; and that above all it keeps before 
itself steadfastly and unceasingly a high ideal, not 
merely of what ought to be the mental equip- 





| ments and the acquirements in learning, but the 


high moral character of the profession to which 
they belong.” 

The banquet Friday evening was an occasion 
not to be forgotten by any one present. After 
the feast of things to eat and drink, followed a 
remarkable feast of reason and flow of wit. How 
could it be otherwise with Mr. Chauncey Depew 
as toastmaster, and with speeches by Lord 
Russell, Sir Frank Lockwood, Hon. Bourke 
Cochran and Mr. Woolworth, the newly elected 
president? 


A Persian philosopher, being asked by what 
method he had acquired so much knowledge, 
answered: “ By not being prevented by shame 
from asking questions when I am ignorant.” 


TuE abolition of the old technical system of 
pleading and the substitution of the Reformed 
Procedure was, as a rule, very obnoxious to older 
practitioners who were accustomed to the old pro- 
cedure and profited by their knowledge of its in- 
tricacies which they had bought by years of study 
and experience, while the new system was welcomed 
by the younger members of the profession, who 
were thus placed on equal terms with the older 
lawyers, or superior, as the latter were loth to 
take up anew the study of a new system of pro- 
cedure. In North Carolina this was often exem- 
plified by amusing occurrences. At Martin Supe- 
rior Court in the spring of 1869 the defendant 
was represented by Hon. P. H. Winston and Hon. 
Asa Biggs (ex-U. S. Dist. Judge), two of the leaders 
of the Bar in the State, and the plaintiff by J. E. 
Moore and Walter Clark, both just admitted to 
the Bar. Mr. Moore was demanding to know 
whether the paper filed by defendants’ counsel 
was “a demurrer or an answer.” Being on new 
ground and not knowing what awful things might 
happen “under the Code” if he had filed a de- 
murrer when it ought to be an answer, or vice versa, 
Judge Biggs was endeavoring to evade the ques- 
tion, but Moore, with the flush of inexperience 
was insistent, demanding “ a categorical answer.”’ 
Mr. Winston leaned forward, and clutching his as- 
sociate’s coat-tail, said in anxious tones, but loud 
enough to be heard by the whole Bar, “ Tell him, 
Biggs, it is an answer by way of a demurrer.” 
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AN old and very eminent lawyer in Boston lay 
dying. His daughter spoke to the attendant nurse, 
who thereupon left the room. 

“* Mary,” said the patient, “what did you say 
to that woman?” 

“Oh! nothing, father, nothing.” 

“Mary,” came the feeble voice, “‘ what words 
did you use to say nothing?” 





CURRENT EVENTS. 


CONSIDERATIONS of public health have been pre- 
dominant in determining the most important lines of 
action entered upon within the last quarter of a cen- 
tury by municipal Glasgow. This, of necessity, has 
been so on account of the density of its population. 
Glasgow has eighty-four persons to an acre, while 
London has but fifty-one to the same amount of land. 
They first built model lodging and tenement houses, 
and these proved themselves so successful that they 
have lately built an interesting addition in the shape 
of a ‘‘ Family House,” with accommodations for one 
hundred and sixty-five families. It is especially in- 
tended for widows and widowers with children ; there 
is a large nursery with trained nurses to attend to the 
children while their- parents are working. ‘+ Public 
baths and wash-houses”’ are located in various parts 
of the city ; each includes under the same roof capa- 
cious swimming baths for men and women, also 
numerous small bathrooms with every modern con- 
venience, furnished for a small sum. In the same 
building with the baths, but as a distinct feature, are 
extensive wash-houses for the use of poor families 
that lack home conveniences for laundry work. For 
the sum of two-pence an hour a woman may use a 
stall containing hot and cold water and an improved 
steam boiling apparatus ; after the clothes are washed 
they are deposited for two or three minutes in one of 
a row of centrifugal machine driers, after which they 
are hung in one of aseries of sliding frames which re- 
treat into a hot-air apartment. Then if she wishes 
the woman may use a large roller mangle, operated, like 
all the rest of the machinery, by steam power, and inan 
hour go home with her clothes in a basket, washed, 
dried and ironed. In 1894 the street railways passed 
into the hands of the municipal government, and 
after a very short period people were able to ride for 
one penny, with hopes of a future reduction. Every- 
thing they have attempted has been well done. The 
buildings put up are handsome and substantial, and 
they have all, in ashort time, not only paid for them- 
selves but proved a good paying investment to the 


city. The Glasgow municipal government has set 


an example which other city governments could 
follow with profit to themselves and their citizens. 





THE world has lately been electrified by the news, 
which the German emperor has been reported as hav- 
ing blurted forth, that the Dreibund of the future 
would be between Russia, Austria and Germany, Italy 
sympathizing with Russia. England would then stand 
alone, having the friendship of no country ; but Eng- 
land, claiming the allegiance of one-fourth of the 
entire population of the globe, can afford to stand 
alone with no fear of losing her prestige. 


Firty thousand children were refused admission 
to the public schools of New York on account of the 
lack of accommodation. This brings to mind the old 
adage of the devil finding work for idle hands to do, 
and unless existing conditions are changed, New York's 
crime-list will be greatly augmented. 


THE Queen of Holland was to be confirmed on Oct. 
24, at the Palace of the Hague, and shortly after- 
wards, it is said, her formal betrothal to Prince Bern- 
hard of Saxe Weimar will take place. Wilhelmina was 
born in 1880. William III, her father, was a great roué 
and the supposed hero of the famous «* Clemenceau 
Case.” Her mother, Regent Queen Emma during 
the minority of Wilhelmina, was William III’s second 
wife and a princess of the House of Waldeck. Queen 
Wilhelmina is from all accounts a remarkable child, 
having the interests of her people near to her heart. 
Her greatest delight is a miniature farm of which she 
has the entire management. It is run in the most eco- 
nomical manner, quite unlike the dairy of the unfortu- 
nate and frivolous Queen Marie Antoinette of France. 
The produce is given to the hospitals and the poor. 


ENGLAND has at length, after seventy years of dis- 
cussion, decided to adopt the metric system of weights 
and measures, and the government, in the person of 
its President of the Board of Trade, has drafted a bill 
to be submitted to Parliament at the opening of the 
next session. 


THERE is much grumbling in New York over the 
high tax-rate of $2.14 on every hundred dollars, and 
loud are the demands for lower assessments. Among 
the checks received either by mail or personal tender 
were $665,000 from the Vanderbilt family, $480,000 
from the Astors, $85,000 from the Lorillard estate, 
$100,000 from R. A. Cruikshank, and $75,419 from 
Amos R. Eno. 


THE women of Iceland have full municipal suffrage 
and vote in all church and parish matters. There is 
also a woman’s political club, and public meetings are 
called when questions affecting the interest of the sex 
are before the Legislative Assembly. 
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BOOK NOTICES. 
LAWs 


STUDIES IN THE Civit Law. By Wittiam Wirt 
Howe of the New Orleans Bar. Little, Brown & 
Co., Boston, 1896. Cloth, $2.50; Law sheep, 
$3.00 ner. 

This volume is made up of a series of lectures de- 
livered by Mr. Howe before the law school of Yale 
University. They are written in an interesting manner, 
and give the student an excellent insight into the 
history of the civil law and its relations to the law of 
England and America. 


THE Law OF PASSENGER AND FREIGHT ELEVATORS. 
By James Avery Wess. The F. H. Thomas 
Law Book Co., St. Louis, 1896. Law sheep. 


Mr. Webb has collected and classified all the cases 


to date bearing upon questions relating to passenger | 


and freight elevators. The subject is one which is 
growing in importance, and this little book will be 
found valuable as containing all the law thus far laid 
down by the courts. 


THE Jewish Law or Divorce. According to the 
Bible and the Talmud, with some reference 
to its development in post-Talmudic times. 
By Davip WERNER AmraM, M.A., LL.B., of the 
Philadelphia Bar. Edward Stern & Co., Phila- 
delphia, 1896. 


Mr. Amram is well known to our readers through 
a series of valuable papers upon the Jewish Law which 
he has contributed to THE GREEN BaG. This work 
on the Jewish Law of Divorce was suggested to the 
author by the trial of a minister of the Protestant 
Episcopal Church for marrying again after a divorce 
from his first wife, because of her desertion. The views 
taken by the Church on the subject of marriage and 
divorce led Mr. Amram to inquire into the Jewish 
Law as found in the Bible and Talmud, and this vol- 
ume is the result of his investigation. The work is in- 
terestingly written, and contains a fund of valuable 
information. 


THE JUDICIAL MuRDER OF Mary E. Surratr. By 
Davip MILLER De Wirr. John Murphy & Co., 
Baltimore. Cloth. 


Whether or not the reader views the trial and exe- 
cution of Mrs. Surratt in the same light as Mr. De Witt, 
he cannot but admit that the author makes out a strong 
case. For our part we have always considered the 
execution as utterly uncalled for and by no means 
necessary to satisfy the demands of justice. The 
book is very interesting and well worth reading. 


| 





JURISDICTION, PRACTICE, AND PECULIAR JURISPRU- 
DENCE OF THE COURTS OF THE UNITED STATES. 
By BenjAMIN Rospins Curtis, LL.D. Second 
Edition, revised and enlarged by HENRY 
Cups Merwin. Little, Brown & Co., Boston, 
1896. Cloth, $2.50; Lawsheep, $3.00 mez. 
Mr. Merwin has added several new chapters and 

many new paragraphs to Judge Curtis’s admirable 

work, and students and practitioners will find this 

new edition fully up to date and in every respect a 

most valuable text-book upon the subject of which 

it treats. 


THE ELEMENTS OF THE Law OF Torts, for the use 
of students. By MELVILLE M. BicE.Low, Ph. D., 
LL.D. Sixth Edition. Little, Brown & Co., 
Boston, 1896. Cloth, $2.50; Law sheep, $3.00 
net, 

There are few law students who are not familiar 
with «* Bigelow on Torts.” The work is in every way 
excellently adapted to the student’s needs. This 
edition has been carefully revised, many passages re- 
written, and it is in its present form of greater value 
than ever. 


A First Book OF JURISPRUDENCE for Students of 
the Common Law. By Sir FREDERICK POLLOCK, 
Bart. Macmillan & Co., New York, 1896. 
Cloth. $1.75. 

Although this work is modestly addressed by the au- 
thor to beginners in the study of the law, it possesses 
rare interest for those more advanced in the profession. 
It is in fact, as is to be expected from its distinguished 
author, the best exposition of the science of the law 
which we have ever seen. We advise every one of our 
readers to procure and read it without delay. 


COMMENTARIES ON AMERICAN Law. By James 
Kent. Fourteenth Edition. Edited by JOHN 
M. GouLp, Ph.D. Little, Brown & Co., Boston, 
1896. Four vols. Law sheep. $14.00 met. 


This masterpiece of Chancellor Kent has become as 
famous as “ Blackstone’s Commentaries,” and will 
ever stand as a monument of marvelous legal achieve- 
ment. It is worthy of note, says the editor, that in 
the preparation of this edition, notwithstanding the 
rapid development and extension doctrine in our 
growing country, the statements of this jurist, though 
long since made, have rarely been found criticised or 
curtailed in final decisions. The publishers have been 
fortunate in securing the services of Mr. Gould, as 
editor of this new edition. His work is always ex- 
haustive and thoroughly reliable. Some idea of the ex- 
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tent of his research may be had from the fact that he 
has added nearly nine thousand cases to the twenty- 
four thousand cited in the last edition, not includ- 
ing the frequent citation of other authorities than 
the reports and the not unfrequent further use made of 
decisions already cited in that edition. In its present 
form the work constitutes an almost complete law 
library. 


A DIGEST OF THE DECISIONS OF THE COURTS OF 
Last RESORT OF THE SEVERAL SraTES, from the 
year 1892 to the year 1896, contained in 
The American State Reports, Vols. 25 to 48 
inclusive, and of the notes therein contained. 
By W. S. CuurcH. Bancroft-Whitney Co., San 
Francisco, 1896. Law sheep. $4.00 mez. 

To subscribers to the series, and to all who have 
occasion to refer to the American State Reports, 
this digest is indispensable. 

It contains a table of 3,530 cases reported in vol- 
umes 25 to 48; A detailed index to notes in volumes 
25 to 48; References to monographic notes through- 
out the work; The syllabi of 3,530 cases, stating 
12,571 points of law, the paragraphs or points being 
arranged under 263 titles of law. There is no du- 
plication of these syllabi, but 7,328 cross-references 
are made thereto under 1,396 reference titles. This 
digest renders the enormous mass of material, cases 


and notes, in the 24 volumes of more than 1,000 pages 
each, readily available. 


THE AMERICAN STATE Reports. Vol. XLIX. 
Containing cases of general value and author- 
ity decided in the courts of last resort of the 
several States. Selected, annotated, and re- 
ported by A. C. Freeman. Bancroft-Whitney 
Co., San Francisco, 1896. Law sheep. $4.00. 
This series maintains its high standard of excel- 

lence, and the annotations in this volume are even 

more numerous and exhaustive than usual. To those 
of our readers who are not familiar with the work we 
heartily commend it. 


HANDBOOK OF THE Law OF REAL Property. By 
Ear- P. Hopkins, A.B., LL.M. West Publishing 
Co., St. Paul, 1896. Lawsheep. $3.75. 

Mr. Hopkins has succeeded, within the limits of a 
single volume, in giving a clear and at the same tite 
comprehensive statement of the fundamental rules 
governing the law of real property. For both the stu- 
dent and the practicing lawyer the work is a valuable 
one. The publishers are to be praised for the excel- 
lent typographical work in the «* Hornbook Series,” 
of which this treatise is one of the latest issues. 





THE Law oF CuHariTABLeE Uses, TRusTS AND Dona- 
TIONS IN New York. By Rosert LupLow Fow- 
LER. Diossy Law Book Co., New York, 1896. 
Law sheep. 


Mr Fowler has given to his brother practitioners in 
New York a work which they will find of great assist- 
ance. There is, we believe, no other treatise dealing 
with precisely the same topics. Aside from its legal 
value the work is an important contribution from an 
historical point of view. 


A TREATISE ON THE RaiLway Law or CanapDa. By 
Harry Aspott, Q.C. C. Theoret, Montreal, 
1896. Law sheep. 

Canadian lawyers will find this a useful handbook 
of the laws applicable to railway companies in their 
country. Numerous references are made to American 
and English Cases. 


A ManuaL or ELeMenrary Law. By WALTER 
DENTON SmitTH. West Publishing Co., St. Paul, 
1896. Lawsheep. $3.75. 

The student will get from this volume an excellent 
idea of the leading principles of law. The author 
attempts nothing more than to take the neophyte 
across the threshold and give him a general view of 
the treasures which lie beyond. For this purpose the 
work is well adapted. 


Law AND PRACTICE FOR JUSTICES OF THE PEACE 
AND POLICE JUSTICES in the State of New York. 
By Patrick C. DuGan of the Albany Bar. Mat- 
thew Bender, Albany, N. Y., 1896. 1 Vol. 
Law sheep. 

This work is confined solely to the law and practice 
in the State of New York, and practitioners in Justices’ 
Courts of that State will find it a reliable and valuable 
guide. The author has done his work most thoroughly, 
and to the text has added a complete set of forms. 


THE OrIGIN AND Hisrory OF CONTRACT IN ROMAN 
Law, down to the End of the Republican Period. 
(Being the Yorke Prize Essay for the year 
1893.) By W. H. Buckter, B.A., LL.B., of 
Trinity College, Cambridge. Macmillan & Co., 
New York. Cloth. $1.10. 

A vast amount of valuable imformation is contained 
in this little volume, and the lover of legal antiquities 
will find a rare treat in its pages. The history of the 


origin of contract as a feature of social life is of 
more than ordinary interest, and Mr. Buckler treats 
the subject in a masterly manner. 
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